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SUMMARY "

Longshore and Harbor Workers’ Compensation Act

The panel denied a petition for review of a decision of
the Benefits Review Board (“BRB”) affirming an
administrative law judge’s award of benefits to claimant
under the Longshore and Harbor Workers’ Compensation
Act.

Under the Act, a benefits award is based on the
claimant’s “average weekly wage,” and the statute sets forth
three different formulas for determining the average weekly
wage. 33 U.S.C. § 910. At issue is whether claimant’s
average weekly wage should have been calculated under
§ 910(a) or § 910(c). § 910(a) provides that the “average
weekly wage is calculated by: 1) dividing the total earnings
of the claimant during the fifty-two weeks preceding the
injury by the number of days actually worked; 2) multiplying
that figure by either 260 or 300, depending on whether the
claimant worked a five- or six-day week . . .; and 3) dividing
that figure by fifty-two.” Matulic v. Dir. Off. Of Workers’
Comp. Programs, 154 F.3d 1052, 1056 (9th Cir. 1998). In
contrast, § 910(c) does not prescribe a fixed formula, and the
ALJ must consider the employee’s ability, willingness, and
opportunity to work with regard to “(1) the previous earnings
of the injured employee in the job at which the employee was
injured, and (2) previous earnings of similar employees, or
(3) other employment of the inured employee.” Palacios v.
Campbell Indus., 633 F.2d 840, 843 (9th Cir. 1980).

** This summary constitutes no part of the opinion of the court. It
has been prepared by court staff for the convenience of the reader.
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The panel held that claimant was not bound by his initial
stipulation that § 910(a) applied.

Claimant contended that using § 910(a) to determine the
average weekly wage for a five-day worker who worked 264
days during the relevant year violated the statutory scheme.
The panel held that this was an issue of first impression. The
§ 910(a) formula presumptively applies to calculating a five-
day workers’ average weekly wage, but the panel analyzed
whether the use of § 910(a) would be unreasonable or unfair
under the circumstances of the case. The panel held that the
statutory presumption was not rebutted as a matter of law
simply because § 910(a) would slightly underestimate
earning capacity because the claimant worked in excess of
260 days. The legislative history of the Act suggested that
Congress did not envision application of § 910(c) under
these circumstances. The use of § 910(a) in this case was
not the kind of “harsh result” that Congress sought to avoid
in enacting § 910(c). The panel concluded that the ALJ and
the BRB did not err in using the § 910(a) formula to calculate
claimant’s weekly wage.

The panel addressed the remaining issues in a
concurrently filed memorandum.

COUNSEL

Joshua T. Gillelan II (argued), Longshore Claimants’
National Law Center, Mitchellville, Maryland; Charles
Robinowitz, Law Office of Charles Robinowitz, Portland,
Oregon; for Petitioner.

James R. Babcock (argued), Babcock Holloway Caldwell &
Stires, Lake Oswego, Oregon, for Respondents.
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OPINION
HURWITZ, Circuit Judge:

Rick Martin applied for disability and medical benefits
under the Longshore and Harbor Workers’ Compensation
Act (the “Act”), 33 U.S.C. §§ 901-950, after injuring both
knees while working for Sundial Marine Tug & Barge
Works, Inc. After extended agency proceedings, the
Benefits Review Board (“BRB”) affirmed a decision of an
administrative law judge (“ALJ”) awarding Martin benefits
and relying on § 910(a) to calculate Martin’s average weekly
wage. This petition for review from Martin followed. We
have jurisdiction under 33 U.S.C. § 921(c) and we hold that
the ALJ did not err in applying § 910(a) to calculate Martin’s
average weekly wage at the time of injury.!

I

“We review BRB decisions for errors of law and for
adherence to the statutory standard governing the Board’s
review of the administrative law judge’s factual
determinations.” Todd Shipyards Corp. v. Black, 717 F.2d
1280, 1284 (9th Cir. 1983) (cleaned up). “The BRB must
accept the ALJ’s findings unless they are contrary to the law,
irrational, or unsupported by substantial evidence.” Id.

! In a separate memorandum disposition filed contemporaneously
with this opinion, we address Martin’s challenge to the BRB decision
insofar as it denies reimbursement of certain medical expenses.
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II
A

Under the Act, a benefits award is based on the
claimant’s “average weekly wage.” 33 U.S.C. § 910. The
statute sets forth three different formulas for determining the
average weekly wage:

Except as otherwise provided in this chapter,
the average weekly wage of the injured
employee at the time of the injury shall be
taken as the basis upon which to compute
compensation and shall be determined as
follows:

(a) If the injured employee shall have
worked in the employment in which he
was working at the time of the injury,
whether for the same or another
employer, during substantially the whole
of the year immediately preceding his
injury, his average annual earnings shall
consist of three hundred times the
average daily wage or salary for a six-day
worker and two hundred and sixty times
the average daily wage or salary for a
five-day worker, which he shall have
earned in such employment during the
days when so employed.

(b) If the injured employee shall not have
worked in such employment during
substantially the whole of such year, his
average annual earnings, if a six-day
worker, shall consist of three hundred
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times the average daily wage or salary,
and, if a five-day worker, two hundred
and sixty times the average daily wage or
salary, which an employee of the same
class working substantially the whole of
such immediately preceding year in the
same or in similar employment in the
same or a neighboring place shall have
earned in such employment during the
days when so employed.

(¢) If either of the foregoing methods of
arriving at the average annual earnings of
the injured employee cannot reasonably
and fairly be applied, such average annual
earnings shall be such sum as, having
regard to the previous earnings of the
injured employee in the employment in
which he was working at the time of the
injury, and of other employees of the
same or most similar class working in the
same or most similar employment in the
same or neighboring locality, or other
employment of such employee, including
the reasonable value of the services of the
employee if engaged in self-employment,
shall reasonably represent the annual
earning capacity of the injured employee.

1d.

At issue is whether Martin’s average weekly wage
should have been calculated under § 910(a) or § 910(c); the
parties agree that § 910(b) does not apply. The ALJ and the
BRB applied § 910(a), under which the
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average weekly wage is calculated by:
1) dividing the total earnings of the claimant
during the fifty-two weeks preceding the
injury by the number of days actually
worked; 2) multiplying that figure by either
260 or 300, depending on whether the
claimant worked a five- or six-day week (in
this case, five); and 3) dividing that figure by
fifty-two.

Matulic v. Dir., Off. of Workers’ Comp. Programs, 154 F.3d
1052, 1056 (9th Cir. 1998). In contrast, § 910(c) “does not
prescribe a fixed formula.” /d. Under that subsection, which
Martin claims should apply, the ALJ must “consider the
employee’s ability, willingness and opportunity to work,”
Palacios v. Campbell Indus., 633 F.2d 840, 843 (9th Cir.
1980) (cleaned up), with regard to “(1) the previous earnings
of the injured employee in the job at which the employee was
injured, and (2) previous earnings of similar employees, or
(3) other employment of the injured employee,” id. at 842.

B

Sundial made weekend work available on a voluntary
basis. Martin testified that he generally worked five days per
week but worked overtime on weekends when possible. The
parties initially stipulated to the use of § 910(a) before the
ALJ. But, in a reply brief filed after the record closed,
Martin’s counsel sought a wage determination under
§ 910(c) to account for days worked in excess of 260 after
“rechecking the calculations.”

The ALJ found that in the 52 weeks before his injury,
Martin had earned $47,498.41 and had worked 264 days
(including four days of overtime).  Notwithstanding
Martin’s invocation of § 910(c), the ALJ used § 910(a) to
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calculate Martin’s average weekly wage, citing the
stipulation and noting that “[t]here is no requirement that a
5-day worker work exactly 260 days in the preceding year.”

On appeal, citing Stevedoring Services of America v.
Price, 382 F.3d 878 (9th Cir. 2004), the BRB affirmed the
ALJ’s use of § 910(a) because Martin had worked more than
75 percent of the available working days for a five-day
worker, but increased the average weekly wage to correct a
calculation error. The BRB also held that the ALJ “properly
held claimant to his stipulation that his average weekly wage
for his 2004 injuries should be calculated pursuant to Section
10(a), as that stipulation is not contrary to law.” The BRB
vacated a portion of the ALJ’s opinion treating a separate
issue and remanded for further consideration of that issue.
In a subsequent appeal, Martin renewed his objections to the
ALJ’s use of § 910(a) to calculate his average weekly wage,
and the BRB affirmed the ALJ’s calculation as law of the
case. This timely petition for review followed.

III

A

Sundial first argues that Martin is bound by his initial
stipulation that § 910(a) applies. Because whether § 910(a)
or (c) applies is a legal question, see Matulic, 154 F.3d
at 1057, we decline to find Martin bound by the stipulation.
See Sanford’s Est. v. Comm’r of Internal Rev., 308 U.S. 39,
51 (1939). The “policies underlying the exhaustion
doctrine” are satisfied here; the BRB determined that the
stipulation was “not contrary to law” only after concluding
on the merits that § 910(c) did not apply. See W. Radio
Servs., Co. v. Qwest Corp., 530 F.3d 1186, 1203 (9th Cir.
2008).
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B

Martin does not dispute that he was a five-day worker.
But he contends that using § 910(a) to determine the average
weekly wage of a five-day worker who worked 264 days
during the relevant year violates the statutory scheme.

As an initial matter, we reject both parties’ contentions
that our decisions in Matulic and Price resolve this question.
Matulic, upon which Price relies, held that § 910(a)
presumptively applies when a claimant works more than
75 percent of the 260-day measuring year for five-day
workers. Matulic, 154 F.3d at 1058. But, no prior Ninth
Circuit case addresses whether a five-day worker who
worked more than 260 days should have his average weekly
wage calculated under § 910(a). See, e.g., Matulic, 154 F.3d
at 1056 (claimant worked 82 percent of 260 working days);
Gen. Constr. Co. v. Castro, 401 F.3d 963, 976 (9th Cir.
2005) (77 percent); Price, 382 F.3d at 884 (76 percent).

Nor does Matulic resolve the issue now before us in
Martin’s favor. The holding in Matulic that § 910(a) could
be reasonably and fairly applied when a claimant “works
more than 75% of the workdays of the measuring year,”
154 F.3d at 1058, recognized that the Act is to be construed
“in favor of the worker” and that “some ‘overcompensation’
is built into the [the Act’s] system institutionally,” id.
at 1057. It thus found that using the statutory presumption
in § 910(a) for a five-day worker who had worked more than
75 percent of 260 days in the previous year “well within the
realm of theoretical or actual ‘overcompensation’ that
Congress contemplated.” Id. at 1058. But that does not
mean that § 910(a), whose formula employs a multiplier of
260 for five-day workers, does not apply whenever a five-
day worker works more than 260 days. Nor does the general
statement in Matulic that “the statutory formula may benefit
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the employer,” id. at 1057, compel a particular outcome
here. The portion of the statute Matulic referred to in making
that observation was § 906(b)(1), which contains a formula
that sets a ceiling for compensation for disability for a high-
earnings claimant at twice the applicable fiscal year’s
national average weekly wage. See id. at 1057 n.3. That
subsection is not implicated here. The question whether
§ 910(a) can “reasonably and fairly be applied,” id. § 910(c),
when a five-day worker works more than 260 days is thus
one of first impression.

We have stated that the § 910(a) formula “presumptively
applies” in calculating a five-day worker’s average weekly
wage. Trachsel v. Rogers Terminal & Shipping Corp.,
597 F.3d 947, 950 (9th Cir. 2010). Being a five-day worker
is not the end of the inquiry; we still must analyze whether
use of § 910(a) would be unreasonable or unfair under the
circumstances of the case before us. Matulic, 154 F.3d
at 1057; see also Tri-State Terminals, Inc. v. Jesse, 596 F.2d
752, 756 (7th Cir. 1979) (“Even if a claimant is engaged in
full-time employment, however, [910(a)] will not apply if
[it] can not reasonably and fairly be applied.”) (cleaned up).
There is a “high threshold,” however, that must be met to
overcome the statutory presumption. Matulic, 154 F.3d
at 1057.

We find the statutory presumption is not rebutted as a
matter of law simply because § 910(a) would slightly
underestimate earning capacity because the claimant worked
in excess of 260 days. The statute plainly contemplates some
inaccuracy in calculating the average weekly wage. See id.
(describing congressional intent to create “an efficient,” but
not “entirely accurate” method of calculating earning
capacity). And it does not provide that § 910(a) is
inapplicable if more than 260 days were worked. Nor does
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the fact that Martin worked 264 days by itself make use of
the § 910(a) formula unreasonable or unfair. Martin is
incorrect that the § 910(a) formula entirely fails to account
for his increased earnings, as the starting point for the
§ 910(a) calculation is the total amount of compensation
earned in the previous year.

The legislative history of the Act suggests that Congress
did not envision application of § 910(c) under these
circumstances. Prior to 1948, the Act included only a
formula employing a 300-day multiplier for six-day
workers. See S. REP. NO. 80-1315, at 6 (1948), as reprinted
in 1948 U.S.C.C.A.N. 1979, 1982. In 1948, responding to
the rise of five-day work weeks, Congress amended the Act
to provide a 260-day multiplier “so that the particular
provision can be made useful in the 5-day week
employments.” Id. Tellingly, in enacting this amendment,
Congress did not choose simply to discard a presumptive
multiplier for full-time employees in favor of the actual days
worked.

Congress also appears not to have envisioned application
of § 910(c) to a claimant who worked full-time for a single
employer during the previous year. The Senate Report
concerning the 1948 amendments indicates that § 910(c) is
intended for use where the “employment itself . . . does not
afford a full year of work”; where the work week is shorter
than 5 or 6 days; or where there is “seasonal, intermittent,
discontinuous, and like employment which affords less than
a full workyear or workweek.” 1948 U.S.C.C.A.N. at 1982.
The report also provides:

The measurement of an employee’s capacity
to earn should not be limited to his earnings
in the particular employment in which he was
engaged when injured, but should be gaged
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[sic] by what the employee is capable of
earning in all employments in which he was
employed during the year prior to injury,
otherwise harsh results necessarily follow.

Id. at 1983. None of the situations Congress spoke to are
present here. The use of § 910(a) in this case is thus not the
kind of “harsh result” Congress sought to avoid in enacting
§ 910(c). See 1 ROBERT FORCE & MARTIN J. NORRIS, THE
LAW OF MARITIME PERSONAL INJURIES § 5:7 (5th ed. 2020)
(“Although 33 U.S.C.A. §910(c) provides for unusual
situations, it should not be resorted to when the employee
has an established earnings record.”).

Martin emphasizes that we should “construe broadly [the
Act’s] provisions so as to favor claimants in the resolution
of benefits cases.” Price v. Stevedoring Servs. of Am.,
697 F.3d 820, 843 (9th Cir. 2012) (en banc). But that does
not mean that the claimant always wins. As the Supreme
Court has noted, the Act is “not a simple remedial statute
intended for the benefit of the workers,” but was instead
“designed to strike a balance between the concerns of the
longshoremen and harborworkers on the one hand, and their
employers on the other.” Morrison-Knudsen Constr. Co. v.
Dir., Off. of Workers’ Comp. Programs, 461 U.S. 624, 636
(1983). The Court has also stressed that the maxim that “the
statute at hand should be liberally construed to achieve its
purposes” does not provide courts the freedom to “add
features that will achieve the statutory ‘purposes’ more
effectively.” Dir., Off. of Workers’ Comp. Programs v.
Newport News Shipbuilding & Dry Dock Co., 514 U.S. 122,
135-36 (1995) (cleaned up). Martin asks us to do just that,
effectively amend § 910 to add language providing that
§ 910(a) does not apply “if the claimant worked more than
260 days.”
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We are also mindful that the Act was designed to provide
for “efficient resolution of a class of private disputes.” Id.
at 131. The presumption that § 910(a)—whose fixed
multiplier serves ‘“administrative convenience,” Matulic,
154 F.3d at 1057 (quoting Duncanson-Harrelson Co. v. Dir.,
Off. of Workers’ Comp. Programs, 686 F.2d 1336, 1342 (9th
Cir. 1982))—applies is a critical statutory element of that
program. We therefore hold that the ALJ and BRB did not
err in using the § 910(a) formula to calculate Martin’s
weekly wage.?

PETITION FOR REVIEW DENIED.

2 We do not address whether the use of §910(a) would be
unreasonable if a nominal five-day worker worked substantially more
days than 260 or whether such a worker effectively becomes a six-day
worker.
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Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir.R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
. The petition must be accompanied by a copy of the panel’s decision being

challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were
actually and necessarily produced, and that the requested costs were actually
expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED
(each column must be completed)
No. of  Pages per TOTAL
DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* $ $

Principal Brief(s) (Opening Brief; Answering
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)

Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);

TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov
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