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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 23-CV-24632-GOODMAN
[CONSENT CASE]
KAMILLE BENOIT-PREVOST

Plaintiff,

NCL (BAHAMAS) LTD.,

Defendant.

ORDER ON DEFENDANT’'S SUMMARY JUDGMENT MOTION

In this personal injury maritime action, Defendant NCL (Bahamas) LTD
(“Defendant” or “NCL”) filed a summary judgment motion against Plaintiff Kamille
Benoit-Prevost (“Plaintiff” or “Benoit”). [ECF No. 31]. Plaintiff filed a response and
Defendant filed an optional reply. [ECF Nos. 43; 49].

For the reasons discussed below, the Undersigned grants Defendant’s Motion. At
bottom, though, although there are factual disputes about some issues, there is no genuine
issue of material fact about constructive notice of the dangerous conditions -- i.e., Plaintiff
has not established that NCL had knowledge of the allegedly dangerous conditions
before Plaintiff’s fall. Because notice is required for a direct negligence claim against a

cruise ship in a personal injury lawsuit, NCL is entitled to summary judgment.
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I.  PROCEDURAL HISTORY
Plaintiff brought this action against Defendant after she fell onboard one of
Defendant’s ships, the Norwegian Sky, as a cruise-ship passenger. [ECF No. 1,  1]. Plaintiff
was walking to one of Defendant’s restaurants when she fell on or about June 26, 2023.
Her Complaint alleges that:

10. [Plaintiff’s] route to the restaurant brought her to a broad, curved
staircase in one of the ship’s atrium areas.

11.  [Plaintiff] walked over to the staircase, grasped the handrail on her
right, and began to descend.

12. One of the first few stairs she stepped onto turned out to be
damaged —it was loose and it shifted when she stepped on it, throwing her
off balance.

13.  When [Plaintiff] lost her balance[,] she began to fall, while struggling
to maintain her hold on the railing.

14.  But when she lost her grip on the railing, she tumbled down the
stairs in a violent freefall.

15. When [Plaintiff] fell down the stairs, she fractured several bones in
her right leg. She was rushed to the ship’s infirmary where she was told she
needed to be seen in a hospital. When the ship docked in Miami the next
morning, she was rushed by ambulance to a local hospital where her leg
was stabilized so she could safely fly home to Hartford, Connecticut, for
surgery.

Id. at 19 10-15.
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Defendant filed a Daubert! motion and the current at-issue motion for summary
judgment. [ECF Nos. 31; 34].2 Defendant’s current motion requests the Court enter
summary judgment in its favor and find that: (i) Plaintiff failed to sufficiently establish
that NCL had prior actual or constructive notice of any of the alleged dangerous
conditions; and that (ii) Plaintiff did not step anywhere near the step alleged to have
elastic deflection. [ECF No. 31]. Plaintiff’s expert, Karl Lederer, an engineer, explained in
his written report [ECF No. 34-3, p. 1] that “deflection” is “excessive movement.”.3
Plaintiff argues that the Court must deny Defendant’s motion because issues of material
fact about causation and notice still remain. [ECF No. 43].

II. FACTUAL BACKGROUND
Defendant submitted a statement of material facts. [ECF No. 32]. Plaintiff filed a

response, and Defendant filed an optional reply. [ECF Nos. 34; 50].

1 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).

2 On January 6, 2025, the Court entered an Order granting Defendant’s Daubert
motion because the testimony at-issue was based on unreliable methodology. [ECF No.
51, p. 12].

3 In his deposition, Lederer said that “excessive deflection” means “an excessive
slope, a projection above the tread.” [ECF No. 34-2, p. 43]. His report said it is his
understanding that “a stairway step was unstable at the time of the incident.” [ECF No.
34-3].
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Introductory Remarks About the “Facts”

The facts are generated from the paragraphs in the statement of facts (and
statement of additional facts) or responses to the statements of facts which the opposing
party expressly agreed are undisputed. For those purported facts which the opposing
party classified as partly disputed, the Undersigned includes only the undisputed portions.
At times, an undisputed fact is supplemented with a portion of the response in order to
place the fact in context and provide a fuller understanding of the specific fact.

The Undersigned sometimes changed the wording of an undisputed fact for
stylistic and/or grammatical purposes. In addition, to enhance readability, I removed the
specific record citations. They can be found in the source document, if needed.

If a party argued that a purported fact was disputed but did not provide record
evidence to support the contention, then I deemed the fact to be undisputed if otherwise
supported by record evidence.

I also ignored disputes that were not actual disputes. Adding an additional, but not
contrary, fact, does not generate a bona fide factual dispute. Instead, the new fact is merely
an additional fact which the opposing party is permitted to include in its own statement
of additional facts if it believes it to be material.

This type of non-dispute is illustrated by the following hypothetical: A defendant
submits a statement of facts which contends through record evidence citations that a

traffic light was green for defendant at the time of the vehicle collision at issue, and the
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plaintiff’s response claims (through an affidavit or declaration) that this fact is disputed
because it was raining at the time of the collision. The fact of rain does not create a factual
dispute about the traffic light’s status. Instead, it is simply an additional fact which a
plaintiff can place in his own statement of additional facts.

This analogy applies even if the party opposing the summary judgment motion
offered several additional facts to support the notion that the undisputed fact is actually
disputed. Thus, if the hypothetical affidavit mentioned above also explained that it was
storming, the visibility was poor, the radio was on loud, it was dusk, the driver was
changing stations on the car radio, the windshield wipers were inoperable and the
plaintiff was speeding, none of these additional facts would cause the undisputed fact
that the light was green for the defendant driver to somehow be deemed a disputed fact.

By including a fact as undisputed, the Undersigned is not necessarily finding that
the fact is legally relevant and admissible. Rather, the listing of a fact simply means that
it is undisputed. The Undersigned may, in the analysis section, choose to label a fact as
irrelevant or to ignore it because it is immaterial. However, the Undersigned sometimes
decided to omit a purported fact if it is clearly immaterial and inadmissible, or if it lacked
a necessary factual foundation or predicate. When the Undersigned reached these
conclusions, the reference “N/A” would also be used if there were no other facts which

could fairly be classified as undisputed.
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Framed by these rules, the following facts are undisputed unless otherwise noted.
The numbered paragraphs correspond to the numbered paragraphs in Defendant’s
Statement of Undisputed Material Facts. [ECF No. 32]. If a purported fact was
appropriately disputed, then the term “N/A” is listed next to the paragraph number.

After listing the Undisputed Facts from the Defendant’s Statement of Undisputed
Facts [ECF No. 32], I then list Plaintiff's additional facts filed in response to Defendant's
Statement of Material Facts. [ECF No. 42].

Defendant’s Undisputed Facts

1. On or about December 8, 2023, Plaintiff filed the instant negligence action
against Defendant.

2. Plaintiff was a paying passenger on the Norwegian Sky on June 26, 2023.

3. Plaintiff alleges that at some time in the evening, she approached an atrium
staircase and began to descend the staircase and then fell.

4. Portions of Plaintiff’s fall were captured on NCL’s CCTV footage and can
be seen at various angles on the ship.

5. NCL is not aware of any information reflecting any falls on the same
staircase in which Plaintiff fell in the five years before Plaintiff’s incident.

6. There is no evidence of written complaints regarding the subject stairs

before Plaintiff’s incident.
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7. Based on a review of the CCTV footage, Plaintiff likely descended the first
five stairs of the subject stairway without incident.*

8. Plaintiff testified that she had possibly traveled on the subject staircase on
prior occasions throughout the trip.

9. Plaintiff did not notify or alert NCL to any type of looseness on the subject
staircase before her fall.

10.  Plaintiff also stated that she was not aware of any prior incidents involving
any other passengers.

11.  Plaintiff can be seen in the CCTV footage leaving the atrium bar and
heading toward the staircase with a drink in her right hand.

12.  As Plaintiff starts to descend the staircase on the left side, she grips the
staircase with her left hand and the drink remains in her right hand.

13.  Plaintiff’s head can be seen in the CCTV footage during her initial descent
down the staircase.

14.  The width of each step on the staircase is 47 inches.

15.  The alleged elastic deflection (according to [Plaintift’s expert, Karl Lederer
(“Lederer”)]) located on the second step is approximately 6 to 15 inches off the right side

of the white trim piece from the wall on the RIGHT side of the staircase.

4 Plaintiff disputes this fact and testified that she fell on “either the first or second
step.” [ECF Nos. 42, p. 2; 32-3, pp. 71-72]. However, a review of the CCTV footage shows
her descending the staircase past those two steps without incident.
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16.  Other passengers can be seen navigating the staircase seemingly with no
issue in the moments before and after Plaintiff’s fall.

17. At or about 7:29:11 P.M.,, prior to Plaintiff’s alleged fall, a man in a grey t-
shirt can be seen descending the subject staircase with two drinks in his hand.

18. N/A

19.  Plaintiff indicated “[nJo one to blame” when completing paperwork®
regarding the subject incident and further indicated that Plaintiff herself could be to
blame.

Plaintiff’s Additional Facts

20.  Plaintiff’s fall was set in motion by her stepping onto a loose or unstable
step at the top of the ship’s 19-step atrium staircase —she believes it was either the first
step from the top or the second.

21.  N/A.

22. As personally witnessed by Benoit’s boyfriend, Robert Wilkinson

(“Wilkinson”), shortly after Benoit’s fall, NCL’s ship-security officers inspected the stairs

5 The paperwork mentioned here is Defendant’'s Guest Statement of
Incident/Accident Form. [ECF No. 32-5]. One of the questions the form asks is “Who do
you blame the incident/accident on” followed by three boxes: “myself”, “no one was to
blame”, and “other[.]” Id. at 3. On the form, signed by Plaintiff, she wrote her name
underneath the “who do you blame the incident/accident on” question and marked the
“no one was to blame” box. Id. During her deposition, she said that she does not
remember filling this form out. [ECF No. 32-3, p. 104].



Case 1:23-cv-24632-JG Document 52 Entered on FLSD Docket 01/14/2025 Page 9 of 31

at the top of the staircase on which Benoit had fallen. They found and photographed the
loose step(s) after being alerted by Wilkinson.

23.  When NCL was asked whether —at the time of Benoit’s fall —anything was
wrong with any of the steps on the staircase on which Benoit fell, NCL didn’t respond,
“No”; instead, NCL wrote that “there are no written complaints regarding the subject
staircase on the date of the subject incident prior to Plaintiff’s incident.”

24.  On the question of when the second step from the top on the staircase on
which Benoit fell first became loose, NCL's stair-safety expert says only: “[I]Jt is unknown
when the elastic deflection [the looseness] of the stairway tread first occurred prior to the
subject incident.”

25. N/A.

26.  The ship on which this accident occurred goes into dry dock for general
refurbishing every five years; at the time of Plaintiff's accident, the ship’s next
quinquennial dry dock was just six months away.

27.  Lederer has testified that it is more likely than not that the second step from
the top became loose over a period of weeks, months, or years before Benoit’s accident,
due to the constant vibration of the steel ship.

28.  Lederer has also given his expert opinion that the railings on both sides of
the staircase on which Benoit fell violated industry safety standards in that they were too

large and were therefore considered non-graspable, and he opined that that non-
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graspable railing contributed to Benoit’s accident by preventing her from stopping her
fall.
29.  Lederer has also opined that the nosings on the steps on the subject staircase

were excessively rounded, in violation of industry safety standards.

III. LEGAL STANDARD

Federal Rule of Civil Procedure 56 provides, “summary judgment is appropriate
where there ‘is no genuine issue as to any material fact’ and the moving party is ‘entitled
to judgment as a matter of law.” See Ala. v. N. Carolina, 130 S. Ct. 2295, 2308 (2010)
(quoting Fed. R. Civ. P. 56(a)). The existence of some factual disputes between litigants
will not defeat an otherwise properly ground motion for summary judgment; “the
requirement is that there be no genuine issue of material fact.” Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986) (emphasis added). Mere “metaphysical doubt as to the
material facts” will not suffice. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.
574, 587 (1986).

The basic issue before the court on a motion for summary judgment is “whether
the evidence presents a sufficient disagreement to require submission to a jury or whether
it is so one-sided that one party must prevail as a matter of law.” Anderson, 477 U.S. at
251 (1986). The moving party has the burden of showing the absence of a genuine issue
as to any material fact, and in deciding whether the movant has met this burden, the court

must view the movant's evidence and all factual inferences arising from it in the light

10
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most favorable to the nonmoving party. Allen v. Tyson Foods, Inc., 121 F.3d 642, 646 (11th
Cir. 1997). “If reasonable minds could differ on the inferences arising from undisputed
facts, then a court should deny summary judgment.” Miranda v. B & B Cash Grocery Store,
Inc., 975 F.2d 1518, 1534 (11th Cir. 1992).

If the moving party meets its legal obligation, then the burden shifts to the non-
moving party to rebut that showing with admissible evidence to demonstrate a genuine
issue of material fact. Josendis v. Wall to Wall Residence Repairs, Inc., 662 F.3d 1292, 1314
(11th Cir. 2011). When deciding whether summary judgment is appropriate, the Court
views all facts and resolves all doubts in favor of the nonmoving party. Feliciano v. City of
Miami Beach, 707 F.3d 1244, 1247 (11th Cir. 2013).

However, “if the non-movant’s response consists of nothing ‘more than a
repetition of his conclusional allegations,” summary judgment is not only proper, but
required.” Bentley Motors Corp., 976 E. Supp. 2d 1297, 1309 (M.D. Fla. 2013) (citing Morris
v. Ross, 663 F.2d 1032, 1034 (11th Cir. 1981)).

Even if the parties do not dispute the actual facts, disputes over the inferences that
should be drawn from a fact can still preclude summary judgment. Jeffrey v. Sarasota White
Sox, Inc., 64 F.3d 590, 594 (11th Cir. 1995) (summary judgment is improper “if a reasonable
fact finder evaluating evidence could draw more than one inference from the facts, and
if that inference introduces a genuine issue of material fact”); Ala. Farm Bureau Mut. Cas.

Co., Inc. v. Am. Fid. Life Ins. Co., 606 F.2d 602, 609 (5th Cir. 1979) (“Summary judgment

11
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may be improper, even though the basic facts are undisputed, if the ultimate facts in
question are to be inferred from them, and the parties disagree regarding the permissible
inferences that can be drawn from the basic facts.”). Ultimately, “[i]f reasonable minds
could differ on the inferences arising from undisputed facts, then a court should deny
summary judgment.” Miranda v. B&B Cash Grocery Store, Inc., 975 F.2d 1518, 1534 (11th
Cir. 1992).

IV. ANALYSIS

“Personal-injury claims by cruise ship passengers, complaining of injuries suffered
at sea, are within the admiralty jurisdiction of the district courts.” Caron v. NCL (Bahamas),
Ltd., 910 F.3d 1359, 1365 (11th Cir. 2018) (citing Carnival Cruise Lines, Inc. v. Shute, 499 U.S.
585, 587-88, 111 S. Ct. 1522, 1524, 113 L. Ed. 2d 622 (1991)). “Maritime law governs actions
arising from alleged torts committed aboard a ship sailing in navigable waters.” Guevara
v. NCL (Bah.) Ltd., 920 F.3d 710, 720 (11th Cir. 2019) (citing Keefe v. Bah. Cruise Line, Inc.,
867 F.2d 1318, 1320-21 (11th Cir. 1989)).

“In analyzing a maritime tort case, [courts] rely on general principles of negligence
law.” Van Deventer v. NCL Corp. Ltd., No. 23-CV-23584, 2024 WL 836796, at *4 (S.D. Fla.
Feb. 28, 2024) (quoting Chaparro v. Carnival Corp., 693 F.3d 1333, 1336 (11th Cir. 2012)).
“To prevail on a negligence claim, a plaintiff must show that[:] ‘(1) the defendant had a
duty to protect the plaintiff from a particular injury[;] (2) the defendant breached that

duty[;] (3) the breach actually and proximately caused the plaintiff's injury[;] and (4) the

12
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plaintiff suffered actual harm.” Guevara, 920 F.3d at 720 (quoting Chaparro, 693 F.3d at
1336).

The duty of care owed by an owner of a ship in navigable waters while its
passengers are on board the vessel is a duty of exercising reasonable care under the
circumstances. Kermarec v. Compagnie Generale Transatlantique, 358 U.S. 625, 632 (1959);
Everett v. Carnival Cruise Lines, 912 F.2d 1355, 1358 (11th Cir. 1990).

Defendant’s motion argues that the Court rule in its favor on all counts because:
(1) “the dangerous condition on the staircase alleged by [ ] Plaintiff did not cause her to
fall[;]” and (2) Plaintiff failed to establish either actual or constructive notice of the alleged
dangerous condition. [ECF No. 31].

Defendant first highlights how the CCTV shows Plaintiff descending past the
second step on the staircase while holding onto the left handrail. Id. at 10.° Defendant
then argues that the Court should grant summary judgment in its favor because if the
elastic deflection on the second step is located by the right side of the staircase (as opposed
to the left), and Plaintiff not only walked on the left side of the staircase but made it past
the second step, then the dangerous condition (elastic deflection on the right part of the

second step) did not cause her to fall.

6 In relation to each of the relevant filings and accompanying exhibits, the Court
relies on the pagination generated by the electronic CM/ECF database, which appears in
the headers of all court filings.

13
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Plaintiff states that Defendant’s argument is problematic because “if the right side
of the step was loose, then the left side of the step was also loose, as this step is a single,
undivided piece of steel.” [ECF No. 43, p. 2 (emphasis added)]. However, during
Lederer’s deposition, the following exchange happened:

Q. [Defense Counsel]: Like there wasn’t a period of time where you

were not being video recorded where you checked the entire width of the

step?

A. [Lederer]: Well, I walked down on both sides. The only time it
was noticeable deflection was on the right side, so that’s the area I checked.

Q.  Okay. So you walk down both the left and the right side of the
staircase?

A. Yes.

Q.  Andyoudidn’t detect any sort of deflection when you walked down
the left side of the staircase?

A. Not on step number two. . ..

ftd

Q.  Okay. But when you walked down the left side of the staircase, did
you see any evidence of deflection on any of the steps?

A. Well, I only —again, I was checking the top and that was my--my
understanding of where it happened — started to happen. Then she slid
down on her heel of her foot toward the bottom. I didn’t — I didn’t detect
any —any massive area of sound or deflections, I went down the first five or
so steps on either side, except for number two.

Q. Number two on the right side only?

A. Yes.

14
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Q. What I said was correct?

A. Yes.

[ECF No. 31-4, pp. 89-90 (emphasis supplied)].

Based on the excerpt above, Lederer, Plaintiff’s own expert, undermined her
argument that the left side on the second step must have been loose because the right side
was loose. Plaintiff additionally argues that the video “doesn’t show the event that set
[Plaintift’s] fall in motion, whereas [her] direct testimonial evidence —in which she says
her fall began when she stepped onto the loose step—does.” Id.

As stated in my Order on Defendant’s Daubert motion,” “[the CCTV footage] is
unclear as to which step Plaintiff initially fell on.” [ECF No. 51, p. 10 (emphasis in
original)]. However, it is clear enough to show Plaintiff using the left side of the staircase
while holding her drink in her left hand.

But, at bottom, the bigger issue here is that Plaintiff failed to establish either actual
or constructive notice of the alleged dangerous condition.

“[A] passenger cannot succeed on a maritime negligence claim against a
shipowner [on a direct negligence claim, as opposed to a vicarious liability theory] unless

that shipowner had actual or constructive notice of a risk-creating condition. Yusko v. NCL

7 That Order [ECF No. 51] granted Defendant’s motion to strike and excluded, under
Daubert, Lederer’s opinion that the fourth stair on the staircase had been repaired because
of tread movement and instability.

15
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(Bahamas), Ltd., 4 F.4th 1164, 1167 (11th Cir. 2021) (emphasis added) (citing Keefe, 867 F.2d
at 1322).

“Courts routinely grant summary judgment in a defendant's favor when a plaintiff
fails to adduce evidence on the issue of notice.” Gordon v. NCL (Bahamas) Ltd., No. 18-CV-
22334-KMM, 2019 WL 1724140, at *4 (S.D. Fla. Apr. 15, 2019) (collecting cases).

There are two relatively recent cases which are instructive -- and binding -- on this
issue (and which highlight a plaintiff’s need to allege and establish notice): Holland v.
Carnival Corp. 50 F.4th 1088, 1095 (11th Cir. 2022) and Newbauer v. Carnival Corp., 26 F.4th
931, 932 (11th Cir.), cert. denied, 143 S. Ct. 212, 214 L. Ed. 2d 83 (2022).

In Holland, the Eleventh Circuit reviewed a district court order dismissing the
plaintiff's complaint for failure to state a claim because the plaintiff "failed to plausibly
allege that [the defendant] had actual or constructive notice of the alleged hazardous
condition." 50 F.4th at 1093. The Court explained that:

[a]ctual notice exists when the defendant knows about the dangerous
condition. See Keefe, 867 F.2d at 1322; Guevara, 920 F.3d at 720. Constructive
notice exists where “the shipowner ought to have known of the peril to its
passengers, the hazard having been present for a period of time so lengthy
as to invite corrective measures.” Keefe, 867 F.2d at 1322. A plaintiff can
establish constructive notice by alleging “that the ‘defective condition
exist[ed] for a sufficient period of time to invite corrective measures.”
Guevara, 920 F.3d at 720 (alteration in original) (quoting Monteleone v.
Bahama Cruise Line, Inc., 838 F.2d 63, 65 (2d Cir. 1988)). A plaintiff can also
establish constructive notice by alleging “substantially similar incidents in
which ‘conditions substantially similar to the occurrence in question must
have caused the prior accident.”” Id. (quoting Jones v. Otis Elevator Co., 861
F.2d 655, 661-62 (11th Cir. 1988)).

16
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Id. at 1095.

The Holland plaintiff "alleged that a hazard occurred on a highly trafficked
staircase that was potentially visible to many crewmembers and was subject to the
regulation of safety agencies." Id at 1095-96.

The Holland Court emphasized that a claim has facial plausibility related to
constructive notice only when it alleges that "either (1) the hazardous substance existed
on the staircase for a sufficient length of time, see Keefe, 867 F.2d at 1322, or (2)
substantially similar incidents occurred in which 'conditions substantially similar to the
occurrence in question must have caused the prior accident," Guevara, 920 F.3d at 720
(quoting Jones, 861 F.2d at 661-62)." Id. at 1096.

To satisfy the first element, a complaint must allege how long the condition existed
on the at-issue-surface (i.e., how long the defects on the handrails and stairs existed).
Here, Plaintiff states that,

20.  NCL knew about the damaged stairs on this staircase, for when

Plaintiff’s expert inspected the stairs on December 1, the underside of the

stairs showed signs that someone had tried to repair the several unstable

stairs. And the stairs were still unstable on the day Plaintiff’s expert

inspected them —five months after [Benoit’s] accident. That fact, and the

fact that the repairs looked old, led Plaintiff’s expert to believe that those

repairs predated [Benoit’s] accident. Moreover, given the number of times

NCL crewmembers must walk on those stairs every day and given the fact

that one immediately feels the instability when one steps onto one of the

unstable stairs, it is almost inconceivable that some of the crew were not
aware of the problem before June 26, 2023.

17
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21.  If NCL denies that it was aware of the hazards on this staircase and
denies that it had tried to repair those hazards, NCL nevertheless had
constructive knowledge of the hazard, as this type of instability on stairs
happens very gradually over time due to wear and tear, including the
constant vibration (primarily from the ship’s engine) that the right side of
this staircase has been subjected to for years, as the right side of the
staircase—the side on which [Benoit] fell —is affixed to one of the ship’s
internal walls. And given the time it takes for this type of instability to
develop, NCL—by the exercise of reasonable care—certainly should have
known about it, all the more so given the frequency with which NCL crew
must walk on these stairs and clean these stairs. Any routine safety
inspection of this staircase would have revealed the hazardous, unstable
steps, and NCL’s duty of reasonable care certainly must include a duty to
inspect its staircases for safety, especially given the heightened risk of falls
on stairs as opposed to falls on other surfaces—as risk increases, duty
increases.

[ECF No. 1, 119 20-21 (footnote omitted)].

The Holland Court found insufficient similar language in the plaintiff's complaint:
"[a]s to the length of time the alleged hazardous substance was on the staircase, we
conclude that the inferential leap from Holland's premise -- that the staircase is highly
visible and well-trodden -- to his conclusion that the hazard existed for a sufficient
length of time -- is too great." 50 F.4th at 1096 (emphasis added).

Similarly, in Newbauer, the Eleventh Circuit held that the plaintiff there failed to
state a claim because she failed to properly allege notice with enough specificity.
Newbauer, 26 F.4th at 936. There, the plaintiff fell on a cruise ship and sued the cruise line,
arguing that it was directly liable for negligent maintenance and failure to warn. The

Court found her complaint deficient because:

18
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For example, Newbauer alleged in her complaint that Carnival had
constructive notice of the wet substance on the deck because it was in a
“high traffic dining area,” but she failed to provide any factual allegations
supporting the notion that high traffic in the area gave Carnival notice of
the condition. Similarly, while Newbauer alleged in her complaint that the
substance “had existed for a sufficient period of time before [her] fall” such
that Carnival had constructive notice of its presence, she failed to allege any
facts in support of this conclusory allegation. Likewise, Newbauer failed to
allege a sufficient factual basis to support her conclusory allegation that
Carnival had actual or constructive knowledge of the hazard based on the
“regularly and frequently recurring nature of the hazard in that area.”

4

Newbauer][ ] ... failed to allege any facts suggesting the amount of time the
hazard existed on the deck before she fell or that there were crewmembers
monitoring the area. Indeed, Newbauer's complaint did not allege any facts
supporting the conclusions that the substance had been on the floor for a
sufficient period of time to create constructive notice, that this was a
recurring issue, or that there may have been employees in the area who
observed the hazard and failed to take corrective action.

Id. at 935-36 (emphasis supplied).

Plaintiff argues that Defendant had constructive notice of the dangerous condition
because her expert “testified that it is more likely than not that the steps became loose
over a period of weeks, months, or years before [Plaintiff’s] accident, due to the constant
vibration of the steel ship.” [ECF No. 43, p. 3].% She therefore concludes that her expert’s

“uncontroverted testimony . . . establishes that this defect existed for at least weeks before

8 Additionally, even though Lederer testified that the defects could have occurred
weeks, months, or years ago, when asked whether he could “be any more specific than
that” he responded, “I can’t, because it’s over years that it becomes a little bit every day.”
[ECF No. 31-4, p. 55].

19
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[Plaintiff’s] accident[;]” and that “’weeks’ are certainly time enough for NCL to have
found and repaired a loose step at the top of a busy atrium staircase.” Id.

Unfortunately for Plaintiff, that is not enough.

The Eleventh Circuit recently acknowledged its rules about the importance of
properly alleging notice in personal injury lawsuits against cruise ships in Patton v.
Carnival Corp., No. 22-13806, 2024 WL 1886504 (11th Cir. Apr. 30, 2024) (affirming order
dismissing trip-and-fall complaint arising from an improperly affixed metal threshold
extending across a highly trafficked hallway). The Patton Court elaborated that:

[The plaintitf] is not required, at the pleading stage, to know that Carnival

had constructive knowledge of the threshold's dangerous condition. She

only needed to allege plausible facts that Carnival had constructive notice

of the dangerous condition. So long as she had a good-faith basis, she

could've made these allegations even though she did not have access yet to

evidence supporting them. See Fed. R. Civ. P. 11(b)(3) (allowing pleaders to

make factual allegations that they believe “will likely have evidentiary

support after a reasonable opportunity for further investigation or

discovery”). But, because the complaint doesn't allege plausible facts that

Carnival had constructive notice of the raised threshold, we must affirm the

dismissal of her complaint.
Id. (emphasis in original).

Because we are analyzing a summary judgment motion (and not a motion to
dismiss), Plaintiff must do more than simply allege a plausible basis for the mandatory
notice element — she must now provide substantive, non-speculative evidence to either

generate a factual dispute about notice or affirmatively establish notice so that it is not a

disputed issue.
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As previously stated, Plaintiff can sufficiently establish constructive notice with
evidence of substantially similar incidents or evidence that the defective condition existed
for a sufficient period of time. See Guevara, 920 F.3d at 720. Plaintiff's Complaint and
response to Defendant’s summary judgment motion are void of any substantially similar
incidents,” which means that her constructive notice argument is limited to the latter
option. In order for her to succeed on this option, she would need to establish how the
purported defects found in the at-issue handrail and stairs were “reasonably detectable
[so as] to “invite’ corrective measures.” Tesoriero v. Carnival Corp., 965 F.3d 1170, 1179 (11th
Cir. 2020).

Plaintiff's constructive notice arguments fail because they are based on
assumptions. She assumes that Defendant had constructive notice of the faulty handrails*
because its employees and previous patrons “use the handrails [and staircase] on a daily
basis.” [ECF No. 43, p. 4]. And she assumes, by relying on her expert, Lederer, that

Defendant had notice of the purportedly hazardous staircase. During his deposition,

o Defendant highlights how there is no evidence of reports or incidents on the
subject stairs before Plaintiff’s fall. [ECF No. 49, p. 3].

10 Defendant and Plaintiff's experts disagree as to whether the handrails were
“ungraspable.”
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Lederer testified that the staircase defects occurred “over a period of weeks, months, or
years before [Plaintiff’s] accident[.]” Id. at 3.1

Plaintiff uses this speculative answer to argue that the defects occurred at least
weeks!? before the incident but, in reality, no one (including Lederer) knows when the
defects occurred. There are no reports, complaints, or evidence stating otherwise. While
this Complaint may be enough to pass muster against a motion to dismiss (because of
how it alleges plausible facts that Defendant had constructive notice), there is not enough
evidence to avoid Defendant’s summary judgment motion. And even when viewing the
facts and inferences in Plaintiff’s favor, if no one ever filed a report or complaint or had a
trip or fall as a result of the at-issue handrails or staircase in the five years before
Plaintiff’s accident, then was that defective condition reasonably detectable? The answer,

under the record evidence here, is “no.”

1 The Court notes that Lederer inspected the at-issue stairs and handrails a little
more than five months after Plaintiff’s fall. [ECF No. 31-4, p. 41].

12 Plaintiff’s response to Defendant’s motion is based only on attorney rhetoric and
citations to the record. She failed to include any case law authority to support her
arguments. To properly raise an argument, a litigant must support the argument with
factual and legal authority. Failure to assert legal authority for a legal position waives the
argument or justifies a Court in rejecting the argument. See Phillips v. Hillcrest Med. Ctr.,
244 F.3d 790, 800 n.10 (10th Cir. 2001) (citing Pelfresne v. Village of Williams Bay, 917 F.2d
1017, 1023 (7th Cir. 1990)) (“[A] litigant who fails to press a point by supporting it with
pertinent authority, or by showing why it is sound despite a lack of supporting authority
or in the face of contrary authority, forfeits the point. The court will not do his research
for him.”).
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In Tesoriero, the plaintiff suffered injuries onboard a cruise ship when she
attempted to sit on a wooden chair and it collapsed beneath her. 965 F.3d at 1175. She
argued to the Eleventh Circuit that the district court erred in granting the defendant’s
summary judgment motion because she had established constructive notice through “her
husband’s observations about the broken cabin chair, coupled with Carnival’s admitted
regular inspections[.]” Id. at 1177. The Tesoriero Court disagreed, stating;:

To begin, Carnival's “regular inspections weigh against a finding of

constructive notice” that the chair was dangerous—not in favor of that

tinding. [Guevara], [920 F.3d] at 723 n.8; see also Monteleone, 838 F.2d at 66.

The daily inspection policy required stewards to report damaged furniture

to a floor supervisor, and the supervisor was then responsible for

documenting and addressing the issue. The lack of a report noting

structural damage to Tesoriero's cabin chair—or any wooden cabin chair

for that matter —indicates that the chair was not in a condition that invited

corrective measures.

Id. at 1179 (emphasis supplied).

The Tesoriero Court further rejected the plaintiff's argument related to her
husband’s observations because he admitted that “before its collapse —the “chair did not

177

have any obvious or observable outward defects[;]”” and that the defects were “visible
only after it fell apart.” Id. (emphasis added). The Eleventh Circuit held that the plaintiff’s
evidence “supports an inference that the defect in the chair was hidden, was not readily

observable by sight or touch, and could only be discovered by either disassembling the

chair to view the pegs or stress testing it.” Id.
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Here, even though Defendant’s employees and previous patrons may have used
the staircase repeatedly on a daily basis for years, there is nothing in the record
supporting Plaintiff's argument that Defendant was on constructive notice of the
purported dangerous conditions because there is nothing indicating that these conditions
were reasonably detectable. Foley v. Carnival Corp., No. 23-cv-23025, 2024 WL 361189, at
*5 (S.D. Fla. Jan. 31, 2024) (“[The] [p]laintiff's statements that [a] defendant had notice of
the dangerous condition because of the ‘length of time’ it existed and because of the “high
traffic nature of the Lido Deck,” with nothing more, are insufficient to allege notice.”).

Additionally, Plaintiff’s argument that the handrails at-issue violated applicable
codes and standards, together with Defendant’s employees and patrons’ repeated use of
them, is not enough to show constructive notice. Tuite v. Carnival Corp., 713 F. Supp. 3d
1338, 1348 (S.D. Fla. 2024), appeal dismissed, No. 24-10665-FF, 2024 WL 3964617 (11th Cir.
Aug. 13, 2024) (“An expert's determination that a shipboard condition fails to comply
with safety standards, no matter how long it has been in that condition, standing alone,
fails to connect the noncompliance to a showing that the carrier should have known about
the noncompliance.” (bold emphasis added; italics emphasis in original)).

In Tuite, the plaintiff filed suit against a cruise ship corporation after he slipped
and fell on a threshold from a carpeted area to a tiled area. Id. at 1341. The defendant filed

a summary judgment motion on multiple grounds—one of which is that the plaintiff
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failed to demonstrate how the defendant was on constructive notice of a dangerous
condition. Id. at 1346.

The plaintiff in Tuite argued that he established the defendant’s constructive notice
through the combination of safety standards violations and the length of time the at-issue
area was non-compliant with those safety standards. Id. (“His argument appears to be
twofold: (1) evidence of the prolonged the [sic] length of time alone, in which the
threshold remained in its allegedly dangerous state, is enough to trigger Carnival's
constructive notice of the hazard and (2) this evidence (that the threshold remained
unchanged for at least three years prior to Tuite's fall), or other evidence, combined with
the safety-standard violations also establishes Carnival's notice.”).

The Tuite Court rejected the plaintiff’'s argument and explained:

On the one hand, Tuite is certainly correct when he highlights the principle
that a plaintiff can establish constructive notice by showing that a hazard
existed “for a period of time so lengthy as to invite corrective measures.”
Holland[ ], 50 F.4th [at] 1095[ ]. But his interpretation of that principle, in
applying it here, essentially guts the second part of the instruction:
requiring the defective condition to not only exist for a sufficient period of
time, but to also invite corrective measures. Instead, Tuite simply highlights
(1) the numerous safety codes that his expert says are violated by the height
difference between the metal threshold and part of the carpet near that
threshold; (2) Carnival's frequent cleaning of the highly trafficked
threshold; and (3) Carnival's security personnel's ignorance of the relevant
safety regulations. . ... But none of this provides any evidence from which
the Court could infer that the hazard was “reasonably detectable” so as
to invite corrective measures. Tesoriero [ ], 965 F.3d [at] 1179.

Id. (bold emphasis added; italics emphasis in original).
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Therefore, if the defective conditions were not reasonably detectable, then (even
when viewing the facts and inferences in Plaintiff’s favor) this Court is unable to conclude
that Plaintiff established Defendant’s constructive notice of the defective conditions.
“Unless there is something about the hazard that should have “invited” [Defendant] to
take corrective action, notice cannot be imputed simply by the passage of time.” Id. at
1347-48 (citing Francis v. MSC Cruises, S.A., 546 F. Supp. 3d 1258, 1266 (S.D. Fla. 2021)
(Moreno, ].), aff'd, 21-12513, 2022 WL 4393188 (11th Cir. Sept. 23, 2022) (“[I]n order for the
industry standards to put a defendant on notice of an alleged dangerous condition[,] . . .
a plaintiff must put forth evidence of industry standards related to the timing or
frequency of a required inspection and such evidence must raise a reasonable inference
that the cruise line should have known about an allegedly dangerous condition.”)).

There are some dangerous conditions which could create a permissible scenario of
constructive notice within ten or fifteen minutes, such as a gouge in the ice in an onboard
cruise ship ice rink. Lebron v Royal Caribbean Cruises, Ltd., 818 F. App’x 918, 921 (11th Cir.
2020). In Lebron, our appellate court held that a jury could have found that the gouge (i.e.,
the hazard) was present for a sufficient time to invite corrective measures because the
cruise ship operator’s policy was to station a crew member near the ice rink entrance. At
the time of the incident, three employees were supervising the ice rink and one was

specifically responsible for “watching the ice.”
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Under those Lebron circumstances, ten to fifteen minutes was more than sufficient
time to invite corrective measures. That is because the employees responsible for
watching the ice should have noticed the gouges in the ice during that interval, as they
were visible and detectable.

In our case, however, Plaintiff has not established that the alleged dangers were
even capable of detection at all. She argues that the handrails were “ungraspable” and
defective. Lederer’s report discusses how the handrails exceeded industry standards by
about two inches.’® [ECF No. 34-3, p. 5]. But what condition of the handrail was an
employee or patron supposed to have noticed in order to generate constructive notice of
this supposed hazardous condition -- the impermissible perimeter (by two inches)?
Likewise, what specific danger associated with the stairway was visible to a Carnival
employee?

If the supposed danger was not capable of detection, then, without the existence
of prior falls caused by the alleged hazard, it would not matter whether the not-detectable

condition existed for one day, one month, one year, or one decade. See Tesoriero, 965 F.3d

13 Lederer found that the handrails “contained a perimeter diameter of 8 [inches,]”
and a cross section of 2-3/4 [inches].” [ECF No. 34-3, p. 5]. He provided the following
guidelines: (1) the International Convention for the Safety of Life at Sea requires that
handrails have “diameters no greater than 2 [inches];” (2) the American Society for
Testing and Materials Standard Practice for Human Engineering for Marine Systems
Equipment and Facilities requires “that stairs be equipped with handrails containing a
circular cross section with a diameter of 1.5 [inches];” and (3) the International Building
Code “require[s] that stairs be equipped with handrails with a perimeter not exceeding
6-1/4 [inches], and a cross section not exceeding 2-1/4 [inches].” Id. at 6-7.
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at 1179; Cf. Lebron, 818 F. App’x at 922 (emphasizing that there was a visible gouge in the
ice, which foreclosed the argument that the gouges were not capable of detection). See
also Adams v. Carnival Corp., No. 08-22465-CIV, 2009 WL 4907547 (S.D. Fla. Sept. 29, 2009)
(cruise ship not liable for injuries caused by deck chair collapse where the chair was
inspected on the day of the incident and showed no wear and tear, discoloration, cracking
or evidence of defects). See generally Tuite, 713 F. Supp. 3d at 1348 (citing Malley v. Royal
Caribbean Cruises Ltd., 713 F. App’x 905, 908 (11th Cir. 2017)" for the proposition that
“[k]nowledge that the condition exists is not sufficient,” instead, a “defendant must also

know that the condition is dangerous”).

V. CONCLUSION

At bottom, Defendant’s Motion for Summary Judgment [ECF No. 31] is granted
because Plaintiff failed to sufficiently establish that Defendant had notice of the
dangerous conditions.

The objects containing the alleged defects (the staircase and the handrails) at issue
are used on a daily basis onboard Defendant’s vessel, and, in the light most favorable to
Plaintiff, may have existed for a substantial amount of time and even violated safety
standards for an (unknown) extended period of time -- possibly spanning years.

However, while these defects may have existed for a sufficient length of time, there is

14 Malley affirmed an Order granting summary judgment to a defendant cruise ship
operator.
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nothing in the record showing that Defendant knew about them so as to invite corrective
measures before Plaintiff’s incident.

Furthermore, that Defendant’s personnel supposedly (according to Plaintiff’s
theory) “had to have seen” the handrails and staircase “repeatedly” is not helpful to
Plaintiff on the constructive notice issue, as it “weighs even further against a finding of
constructive notice.” Tuite, 713 F. Supp. 3d at 1347 (emphasis supplied).

Additionally, Plaintiff does not provide the Court with any legal authority
supporting her argument that Defendant had constructive notice of the dangerous
condition. Tuite, 713 F. Supp. 3d at 1349-50. (“Given Tuite's inability to point to evidence
showing that the hazardous nature of the threshold was reasonably ascertainable or to
case law otherwise supporting his position, the Court finds that noncompliance with
safety standards, even combined with the passage of significant time, without anything
more, cannot establish Carnival's notice in this case.”); Phillips, 244 F.3d at 800 n.10 (“[A]
litigant who fails to press a point by supporting it with pertinent authority, or by showing
why it is sound despite a lack of supporting authority or in the face of contrary authority,
forfeits the point. The court will not do his research for him.” (citing Pelfresne, 917 F.2d
at 1023 (7th Cir. 1990) (emphasis added))).

To be sure, there are certainly some factual disputes, such as which step Plaintiff
began to fall on, whether she was descending on the right or left side, whether she was

grasping the right handrail or the left handrail, whether the defect on the right side of the
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stair extended all the way over to the left and whether the alleged dangerous conditions
caused Plaintiff to fall.

But those factual disputes are not the ones on which I am granting summary
judgment, and they do not somehow remove the notice requirement from Plaintiff’s list
of required elements for a direct negligence claim. As outlined above, there is no genuine
factual dispute about Plaintiff’s failure to establish notice (or introduce sufficient
evidence to generate a permissible inference of notice). See Tuite, 713 F. Supp. 3d at 1347
(“where there is no report of a hazard and a daily inspection policy requires personnel to
report and document any damage, ’[t]he lack of a report noting structural damage,’
‘indicates that the [damaged item] was not in a condition that invited corrective
measures’” (quoting Tesoriero, 965 F.3d at 1179)).

Finally, the fact that NCL’s employees confirmed that a step was loose after
Plaintiff fell on the step does not establish notice relevant to the instant claim, and Plaintiff
has not submitted any case law authority or logical argument to convince the Court that

it does.
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The Court grants Defendant’s summary judgment motion and will enter a
separate final judgment after NCL submits its costs application.’®

DONE and ORDERED, in Chambers, in Miami, Florida, on January 14, 2025.

Jpnathan Goodman

HIEF UNITED STL]'ES MAGISTRATE JUDGE

Copies Furnished To:
All Counsel of Record

15 The Court has not been provided with anything to indicate that NCL is also going
to be seeking attorney’s fees. Nothing in this ruling is intended to prevent NCL from
seeking attorney’s fees as the prevailing party if it, in fact, has grounds to support such a
request.
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