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Flagship Niagara League (Employer) petitions for review from a
decision and order of the Workers’ Compensation Appeal Board (Board), reversing
a decision and order of a Workers’ Compensation Judge (WCJ). The WCJ ordered
Employer to pay Acadia Insurance Company’s (Insurer) subrogation claim in the
amount of $46,833.36, plus 10% simple interest per annum as specified in Section
319 of the Workers’ Compensation Act (WC Act),! from February 23, 2022 (the date

1 Act of June 2, 1915, P.L. 736, as amended, 77 P.S. §671. Section 319 provides in
pertinent part:

Where an employe has received payments for the disability or

medical expense resulting from an injury in the course of his

employment paid by the employer or an insurance company on the

basis that the injury and disability were not compensable under this

act in the event of an agreement or award for that injury the
(Footnote continued on next page...)



of the Pennsylvania Supreme Court’s decision in Arlet v. Workers’ Compensation
Appeal Board (Department of Labor and Industry, Bureau of Workers’
Compensation), 270 A.3d 434 (Pa. 2022)) (Arlet 11). For the reasons that follow, we
affirm.

This case has a complex procedural background, but the facts are
undisputed. We borrow heavily from the Board’s opinion when discussing the
history of this case.?

Robert Arlet (Claimant) sustained injuries to his left arm and shoulder
on March 8, 2011, during the course and scope of his employment as a shipwright
with Employer. Specifically, Claimant slipped on an icy sidewalk on Employer’s
premises.

When Claimant sustained his injuries, Employer had an active
Commercial Hull Policy through Insurer, which provided coverage in case of
damage to Employer’s ship, the Brig Niagara, as well as federal coverage under the

Jones Act.® After investigating Claimant’s injury, Insurer paid Claimant’s medical

employer or insurance company who made the payments shall be
subrogated out of the agreement or award to the amount so paid, if
the right to subrogation is agreed to by the parties or is established
at the time of hearing before the [WCJ] or the [B]oard.

77P.S. 8671,

2 The Board’s opinion and order can be found on page 91 of Employer’s Reproduced
Record (R.R.). We note that the Reproduced Record is not properly numbered as directed in
Pa.R.A.P. 2173 (reproduced record shall be numbered separately in Arabic figures followed by a
small “a””). For convenience, we will refer to the Reproduced Record as paginated by Employer.

3 Section 33 of the Merchant Marine Act of 1920, 46 U.S.C. §30104 (formerly cited as 46
U.S.C. 8688), is commonly known as the Jones Act. It is part of the United States’ body of
maritime law and was enacted by Congress to provide heightened protection to workers who are
exposed to the perils of the sea. Chandris, Inc. v. Latsis, 515 U.S. 347, 354 (1995). In relevant
part, it provides a “seaman” with the ability to sue his employer for negligence to recover for
(Footnote continued on next page...)



expenses related to the work incident as well as “Maintenance and Cure” (M&C
benefits) in the amount of $50 each day from the date of the injury until June 9,
2011.

On February 8, 2013, Claimant filed a claim petition under the WC Act,
alleging that he sustained work injuries to his left arm and shoulder, including a
rotator cuff tear on March 8, 2011, when he slipped on an icy sidewalk. Claimant
sought disability benefits for a closed period from March 2011 to August 2011,
reimbursement for medical bills, and counsel fees.

Employer then filed a joinder petition against the State Workers’
Insurance Fund (SWIF), asserting that Claimant’s work injury should be covered
under the WC Act and that SWIF should provide coverage because Claimant was a
land-based employee and not a crewmate subject to the Jones Act coverage provided
by Insurer. Thereafter, Claimant filed a claim petition seeking benefits from the
Uninsured Employers Guaranty Fund (UEGF) in the event Employer did not have
workers’ compensation coverage on the date of his work injury.

The WCJ bifurcated the proceedings to first determine whether
Claimant’s remedy was exclusively under the Jones Act or, in the alternative, if
Claimant was entitled to pursue benefits pursuant to the WC Act. The WCJ issued
a decision and order holding that Claimant was covered under the Jones Act for his
March 2011 work injury and that the Jones Act provided the exclusive remedy for
his injury. Accordingly, the WCJ dismissed the claim petition against Employer,
the joinder petition, and Claimant’s petition against the UEGF.

injuries sustained during the course of his employment. Id. Filing a suit in negligence is a
seaman’s only remedy; he has no remedy under workers’ compensation laws. Id. at 355-56. Once
an individual is found to be covered by federal maritime law, the state workers’ compensation law
is preempted. Hill v. Workmen’s Compensation Appeal Board (Spirit of Philadelphia), 703 A.2d
74, 78-80 (Pa. Cmwlth. 1997).
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Claimant appealed and the Board reversed and remanded, holding that
Claimant was not a “seaman” as defined under the Jones Act because he was a land-
based employee and, further, that Claimant’s receipt of Jones Act benefits did not
preclude him from filing a workers’ compensation claim for benefits under the WC
Act for his 2011 work injury.

The WCJ then issued a remand decision, denying the joinder petition,
dismissing SWIF from the suit, granting Claimant’s claim petition against Employer,
and granting Claimant’s UEGF petition. Because Employer was not insured by
SWIF at the time of Claimant’s injury, the WCJ ordered Employer to pay the
difference between the indemnity benefits due to Claimant pursuant to the WC Act
and those paid to Claimant as M&C benefits by Insurer’s coverage. The WCJ further
ordered that in the event Employer defaulted on payment, the difference was to be
paid by UEGF. Finally, the WCJ held that Insurer was not owed subrogation
because, according to Insurer’s own investigation, it correctly paid under the policy.

Claimant and UEGF appealed the WCJ’s remand decision to the Board.
Claimant argued that Insurer was entitled to subrogation since it had not properly
paid benefits pursuant to the Commercial Hull Policy, despite the WCJ’s finding to
the contrary. For its part, UEGF argued that Claimant was not entitled to receive
workers’ compensation benefits because the Jones Act provided him with the
exclusive coverage for the work injury.

The Board declined to revisit UEGF’s argument because it had
previously reached a determination on the exclusivity of the Jones Act. As to
Claimant’s appeal, the Board held that the language used in the Commercial Hull
Policy authorized Insurer to pay Claimant pursuant to its coverage because Claimant

was deemed a “crewmate” who was covered under the policy. Because Claimant



was properly paid under the Commercial Hull Policy, the Board concluded that
Insurer was precluded from seeking subrogation benefits pursuant to Section 319 of
the WC Act.

Claimant appealed to this Court and Employer intervened. See Arlet v.
Workers’ Compensation Appeal Board (Department of Labor and Industry, Bureau
of Workers’ Compensation), 237 A.3d 615 (Pa. Cmwlth. 2020) (Arlet 1), rev'd in
part, 270 A.3d 434 (Pa. 2022). The Arlet | ourt affirmed the Board, albeit on
different grounds. The Arlet | court held that the term “seaman” in the Jones Act
cand “crewmember” in Insurer’s Commercial Hull policy were interchangeable. Id.
at 623. The Court reasoned that because the Board’s original opinion determined
that Claimant was not a “seaman” under the Jones Act, he could also not be
considered a “crewmember.” 1d. As a result, the Arlet | Court concluded that
Claimant was not covered by the Jones Act under Insurer’s Commercial Hull Policy
but rather, that Claimant could recover under the exclusive remedy of the WC Act
only. The Arlet | Court further ruled that Insurer was not entitled to subrogation
because “an insurer may not subrogate against its own insured.” Id. at 624.

Claimant filed a petition for allowance of appeal with the Pennsylvania
Supreme Court, seeking to resolve whether this Court erred in Arlet I when it
affirmed the Board’s finding that Insurer did not have the right to subrogation for
benefits it paid to Claimant under the Jones Act policy of insurance. Claimant
challenged whether this holding was correct when, in the same opinion, this Court
held that Claimant was not a seaman and/or crewmember entitled to benefits that
Insurer paid him. The Supreme Court granted allocatur and, in a February 23, 2022

opinion and order, it reversed and remanded for further proceedings. See Arlet I1.



In reaching its decision, the Supreme Court held that the authority this
Court relied upon in applying the prohibition against an insurer seeking subrogation
against its insured involved factual circumstances materially different and distinct
from the instant action. In Arlet I, this Court held that Claimant was neither a
“seaman” nor a “crewmember” under the Jones Act or Insurer’s Commercial Hull
Policy; thus, Insurer paid on a risk it did not insure against. By contrast, in the cases
cited in Arlet 1,* the insurers sought subrogation for sums paid on risks for which
they provided coverage. Arlet I, 270 A.3d at 440.

Ultimately, the Supreme Court held that the instant action warranted
the adoption of a “no-coverage exception” which overrides the general equitable rule
precluding an insurer from pursuing subrogation against its insured in matters such
as this, where the insurer seeks subrogation for amounts paid to the insured for which
the insurer did not bear the risk of coverage on the insured. Arlet Il, 270 A.3d at

443. Applying the exception to this case, the Supreme Court stated:

[G]iven the finding below that Insurer’s Commercial Hull
Policy, a Jones Act policy, does not cover Claimant,
because Claimant is not a “‘seaman’ or [crewmember], and
the finding that the [WC Act’s] exclusive remedy applies,
Insurer is seeking subrogation for payment it made on a
loss it did not cover. The fact that Insurer voluntarily made
timely payments under its policy pending a determination
of whether Claimant was in fact covered under the policy
does not alter the rationale of either the general rule or the
no-coverage exception. Subrogation claims may well be
dependent on particular circumstances in their final
analysis, but we conclude any equitable rule precluding an
insurer from seeking subrogation against its insured is best
tempered by the exception adopted herein today.

4 See Keystone Paper Converters, Inc. v. Neemar, Inc., 562 F. Supp. 1046 (E.D. Pa. 1983);
Employers of Wausau v. Purex Corp., 476 F. Supp. 140 (E.D. Pa. 1979); Remy v. Michael D’s
Carpet Qutlets, 571 A.2d 446 (Pa. Super. 1990).
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Id. at 444 (emphasis in original).

Thus, this matter once again came before the WCJ on remand. At the
second remand proceeding, Employer and Insurer indicated that they signed a partial
release and settlement agreement (partial agreement) resolving many of the
remaining issues.> Specifically, Employer agreed to pay the principal amount of
Insurer’s subrogation claim in the amount of $46,833.36, plus 10% simple interest
per annum as specified in Section 319 of the WC Act from the date of the
Pennsylvania Supreme Court’s decision in Arlet Il on February 23, 2022.
Notwithstanding the partial agreement, the parties asked the WCJ to determine
whether statutory interest on the principal amount of Insurer’s subrogation claim
was owed from April 8, 2013, the date Insurer first notified Employer it intended to
seek subrogation of the amounts paid on behalf of Claimant, to February 23, 2022.

The WCJ held that interest was only payable as of February 23, 2022,
because, before that date, “the claim was denied.” WCJ’s Opinion, 2/1/2023,
Finding of Fact No. 8. Per the WCJ, it was only as of the Supreme Court’s decision
in Arlet Il on February 23, 2022, that Employer had “notice of a compensable claim.”
Id.

Claimant appealed to the Board, arguing that the WCJ’s determination
deliberately disregarded controlling law and uncontested record evidence
constituting an error of law. The Board agreed.

First, the Board looked to the language in the second paragraph of

Section 319 of the WC Act, which provides:
Where an employe has received payments for the
disability or medical expense resulting from an injury in
the course of his employment paid by the employer or an
insurance company on the basis that the injury and

® As part of the partial agreement, UEGF was dismissed from the proceedings.
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disability were not compensable under this act in the event
of an agreement or award for that injury the employer or
insurance company who made the payments shall be
subrogated out of the agreement or award to the amount so
paid, if the right to subrogation is agreed to by the parties
or is established at the time of hearing before the [WCJ]
or the [B]oard.

77 P.S. 8671. Citing the case of Frymiare v. Workmen’s Compensation Appeal
Board (D. Pileggi & Sons), 524 A.2d 1016 (Pa. Cmwlth. 1987), the Board noted that
subrogation is permitted “where an insurance company makes payments for either
disability or medical expenses, believing such injury was not compensable under the
[WC Act] when the injury was, in fact, compensable . ...” Id. at 1019.

The Board further recognized that Section 406.1(a) of the WC Act, 77
P.S. 8717.1(a),® provides that an employer and insurer are responsible for promptly
investigating and “commenc[ing] the payment of compensation due” on work
injuries “not later than the twenty-first day after the employer has notice or
knowledge of the employee’s disability.” This Section also specifies that “[i]nterest
shall accrue on all due and unpaid compensation at the rate of ten per centum per
annum.” 1d. The Board emphasized that the statutory interest imposed by Section
406.1(a) of the WC Act is “not assessed as a penalty, but is compensation to the
claimant for the delay during which the employer or its insurer has use of the funds
and claimant does not.” Board’s Opinion, 4/10/2024, at 9 (quoting Frymiare, 524
A.2d at 1021). “Thus, statutory interest is intended to put the claimant in ‘the same
position as if no contest had been made.”” Id.

The Board wrote:

Pennsylvania courts have ruled that just as a claimant is
entitled to 10[%] interest on unpaid and due compensation

® Section 406.1(a) of the WC Act was added by the Act of February 8, 1972, P.L. 25.
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upon an award of benefits in a claim petition, so too is a
third-party who initially made compensation payments to
the claimant and promptly requested subrogation of these
payments by the liable employer and/or insurer entitled to
10[%] interest for its subrogation lien for those payments.
Hauling v. [Workers’ Compensation Appeal Board]
(Inservco [Insurance Services]), 809 A.2d 459, 462-64
(Pa. Cmwlth. 2002). The reasoning underlying this ruling
Is that Section 319 of the [WC Act] authorizes the non-
liable third-party payer to “stand in the shoes” of the
claimant when recovering the medical and indemnity
benefits it paid to the claimant, so it too should be made
whole for amounts it was not required to pay and for the
inability to use those funds it paid to the claimant where
the third-party payer is ultimately determined not to be
liable for the amounts paid. 1d. This statutory interest is
automatically payable to a claimant’s award of
compensation on his claim petition.  Gattuso v.
[Workmen’s Compensation Appeal Board] (McKeesport
Candy Co.), 646 A.2d 611, 613 (Pa. Cmwlth. 1994) (citing
Good Shepherd Workshop v. [Workmen’s Compensation
Appeal Board] (Caffrey), 609 A.2d 915 (Pa. Cmwlth.
1992)).

Because statutory interest is intended to make a party
whole for the amounts it was not liable for paying,
statutory interest is not dependent on whether the liable
employer and/or insurer presents a reasonable contest in
disputing its liability under the [WC Act], but rather,
automatically begins to accrue when the claimant’s right
to compensation is first established. Lastoka V.
[Workmen’s Compensation Appeal Board] (Wheeling-
Pittsburgh Steel Corp.), 413 A.2d 481, 482-83 (Pa.
Cmwilth. 1980); Carlettini v. [Workers’ Compensation
Appeal Board] (City of Philadelphia), 714 A.2d 1113,
1114-15 (Pa. Cm[wl]th[.] 1998).

Board’s Opinion at 9-10 (footnote omitted).
The Board then turned its discussion to determining when a claimant
first establishes his right to compensation. The Board noted that in Carlettini, this

Court clarified that interest begins to run on unpaid compensation due once the
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employer or insurer “has notice of the claimant’s injury and the claimant presents
sufficient evidence to establish his requisite burden on the claim petition, not when
the WCJ has ruled that such an injury is compensable by issuing a decision.”
Board’s Opinion at 11.

As to unpaid medical bills, the Board opined that interest begins to run
once such bills are presented to the defendant for payment. Board’s Opinion at 11
(citing Lucey v. Workmen’s Compensation Appeal Board (VY-CAL Plastics & PMA
Group), 701 A.2d 637, 639 (Pa. Cmwlth. 1997), rev’d on other grounds sub nom.
Lucey v. Workmen’s Compensation Appeal Board (Vy-Cal Plastics PMA Group),
732 A.2d 1201 (Pa. 1999)). Further, as with all statutory interest, interest does not
begin to accrue until the medical bills paid on the subrogation lien are considered
“due and unpaid.” Id. at 12 (citing Penske Truck Leasing v. Workers” Compensation
Appeal Board (Brunkel), 910 A.2d 747, 755 (Pa. Cmwlth. 2006); Gattuso). The

Board stated:
Accordingly, subrogation liens for medical benefits paid
by a non-liable third-party payer begin accruing interest 1)
once the claimant’s burden has been met on the type of
claim petition filed and 2) once the third-party seeking
subrogation has provided the defendant notice by

submitting the subrogation bill(s) for which it seeks
reimbursement.

Id. (citations omitted).

Based on the discussion set forth above, the Board determined that the
WCIJ erred in only awarding interest on Insurer’s subrogation lien beginning on
February 23, 2022. The Board emphasized that in this case, Claimant alleged that
he sustained work injuries to his left arm and shoulder which resulted in disability;
thus, it was Claimant’s burden to establish that he sustained a work injury that caused
a loss of earning power. Board’s Opinion at 12 (citing Inglis House v. Workmen’s
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Compensation Appeal Board (Reedy), 634 A.2d 592 (Pa. 1993); Odd Fellow’s Home
of Pennsylvania v. Workmen’s Compensation Appeal Board (Cook), 601 A.2d 465
(Pa. Cmwlth. 1991)). The Board concluded:

[Insurer], as subrogee, is entitled to subrogation back to
the date when 1) Claimant first established his burden on
his [c]laim [p]etition by presenting medical evidence
establishing that his loss of earnings resulted from the
March 8, 2011, work injury and 2) when [Insurer] first
notified [Employer] of its intent to seek reimbursement of
compensation paid to Claimant by presenting evidence to
[Employer] of its subrogation lien.

Board’s Opinion at 12-13.

Here, the Board noted, Employer did not contest Claimant’s disability
as of March 9, 2011. Indeed, Employer acknowledged Claimant’s work injury when
it reported the injury to Insurer which began paying Claimant M&C benefits for the
days he was unable to work due to the work injury, as well as medical benefits related
to his left arm and shoulder injuries. Board’s Opinion at 13. Further, the Board
recognized, it was not contested that Insurer presented evidence of its intent to seek
reimbursement of the M&C and medical benefits it paid to Claimant as of April 8,
2013, through the letter Insurer sent to Employer, notifying Employer of its intent to
seek subrogation in the amount of $46,833.36, along with an attached log of
payments made. Id. Thus, the requirements for establishing unpaid and due
compensation benefits on Claimant’s work injury for purposes of beginning the

accrual of 10% statutory interest on Insurer’s subrogation lien were met on April 8,

2013. Id.
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Employer now appeals to this Court,” asserting that the Board erred in
ruling that Insurer’s right to statutory interest began to accrue on April 8, 2013, rather
than February 23, 2022.

At the outset, Employer emphasizes that until the Supreme Court’s
decision in Arlet 11, the law was clear that an insurer was not permitted to subrogate
against its own insured. See, e.g., Keystone Paper Converters, 562 F. Supp. at 1048;
Employers of Wausau, 476 F. Supp. at 142; Remy, 571 A.2d at 447. It was not until
February 23, 2022, that the Supreme Court created the “no-coverage exception” to
this general rule. Employer posits that to award interest on a claim that was not
recognized throughout this action’s nine years of litigation would be an absurd
result.

Citing Section 406.1(a) of the WC Act,® Employer emphasizes that

“[i]nterest shall accrue on all due and unpaid compensation . . ..” Employer’s Brief

" This Court’s review is limited to determining whether the WCJ’s findings of fact are
supported by substantial evidence, whether an error of law was committed, or whether
constitutional rights were violated. DiLaqua v. City of Philadelphia Fire Department (Workers’
Compensation Appeal Board), 268 A.3d 1, 4 n.5 (Pa. Cmwlth. 2021).

8 Section 406.1(a) of the WC Act states in part:

The employer and insurer shall promptly investigate each injury
reported or known to the employer and shall proceed promptly
to commence the payment of compensation due either pursuant
to an agreement upon the compensation payable or a notice of
compensation payable as provided in section 407 or pursuant to
a notice of temporary compensation payable as set forth in
subsection (d), on forms prescribed by the [Department of Labor
and Industry] and furnished by the insurer. The first installment
of compensation shall be paid not later than the twenty-first day
after the employer has notice or knowledge of the employe’s
disability.  Interest shall accrue on all due and unpaid
compensation at the rate of ten per centum per annum.

12



at 10 (emphasis supplied). Employer then turns to the dictionary definition of “due,”
as meaning “immediately enforceable” or “owing and payable.” 1d. Employer
theorizes that in this case, Insurer’s subrogation debt was not legally enforceable,
and no compensation was legally due under the WC Act until the Supreme Court’s
decision in Arlet I1.°

Insurer responds that the Board correctly held that Insurer was entitled
to 10% simple interest per annum beginning to accrue on April 8, 2013, based on
the straightforward application of Section 406.1(a) of the WC Act and its interaction
with Section 319 of the WC Act. In this vein, Insurer argues that Section 406.1(a)
mandates that an employer “promptly investigate each injury reported or known to
the employer and shall proceed promptly to commence the payment of compensation
due ....” The employer must pay the first installment of such compensation “not
later than the twenty-first day after the employer has notice or knowledge of the
employee’s disability.” 1d. When an employer does not pay compensation despite
having knowledge of the employee’s claim, “[i]nterest shall accrue on all due and
unpaid compensation at the rate of ten per centum per annum.” Id.

Insurer argues that the aforementioned portions of Section 406.1(a)
unambiguously establish the specific date when interest begins accruing—the date
the employer has notice or knowledge of an employee’s disability. In other words,
statutory interest begins to accrue on “the first day that the following conditions are
met: 1) the claimant’s employer is aware that the claimant suffered an injury for

which he is seeking compensation under the WC Act; and 2) the claimant has

°® Employer also cites, inter alia, this Court’s decision in Carlettini and USX Corp. v.
Workers’ Compensation Appeal Board (Way), 754 A.2d 64 (Pa. Cmwlth. 2000), to support its
argument.
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presented evidence to establish that the injury is in fact compensable under the [WC]
Act.” Insurer’s Brief at 17 (citing Carlettini; USX Corp.).

Applying the principles underlying Carlettini and USX Corp. to the
Instant action, Insurer notes that on March 18, 2013, Claimant presented evidence
establishing that he sustained an injury that was compensable under the WC Act.
Furthermore, on April 8, 2013, Insurer demanded subrogation from Employer; thus,
as of April 8, 2013, Employer was aware that Claimant was seeking compensation
for his injury under the WC Act (rather than Insurer’s Commercial Hull Policy) and
that Insurer was seeking subrogation.

Insurer expressly rejects Employer’s argument that interest did not
accrue until the Pennsylvania Supreme Court ruled in Arlet Il. Insurer notes that this
Court has repeatedly addressed when compensation is “due” as the term is used in
Section 406.1(a) of the WC Act. See, e.g., Carlettini, 714 A.2d at 1113; USX Corp.,
754 A.2d at 64. As discussed in those cases and others, compensation is “due” for
purposes of Section 406.1(a) “when the employer or insurer has notice of the
claimant’s injury and the claimant presents sufficient evidence to establish his
burden on the claim.” Insurer’s Brief'at 14-15. Insurer asserts that neither Carlettini,
USX Corp., nor any other case cited by Employer supports the proposition that
compensation becomes due on the day a court or tribunal rules or issues a judgment

in favor of a claimant or subrogee. Insurer states:

If it 1s correct that compensation is not “due” until it is
“legally enforceable,” then no claimant would be entitled
to interest until all parties’ claims have been adjudicated
by a court of last resort or until the appeal period has
expired on every pending claim. However, this is simply
not the law in Pennsylvania, and is contrary to decades of
cases holding that interest begins to accrue when a
claimant presents evidence establishing a compensable

14



injury under the [WC Act] and provides notice of his
claim.

Id. Insurer argues that, in essence, Employer seeks to have the abstract, dictionary
definition of “due” override well-established case law discussing its meaning in the
context of Section 406.1(a) of the WC Act.

After careful review, we agree with Insurer. Contrary to Employer’s
arguments, neither the WC Act nor case law support its contention that, in this case,
statutory interest should be awarded only as of the date of the Pennsylvania Supreme
Court’s decision in Arlet Il. In its appeal, Employer asks this Court to diverge from
our long-held precedent directing how statutory interest should be calculated. Rather
than embracing the dictates of Sections 406.1(a) and 319 of the WC Act, Employer
asserts that “due,” as that term is used in Section 406.1(a), should be read to mean
that interest did not become due until there was a legally enforceable judgment. We
do not believe this is the case.

As set forth earlier, Section 319 of the WC Act and case law
interpreting it clearly permit subrogation where, as in this case, an entity makes
payments for a claimant’s disability or medical expenses, “believing that such injury
was not compensable under the [WC] Act when the injury was, in fact
compensable.” Frymiare, 524 A.2d at 1019. In turn, Section 406.1(a) of the WC
Act dictates the time period in which an employer and insurer are responsible for
investigating and commencing payment of compensation that is due to a claimant
for his or her work-related injuries, i.e., payments should commence not later than
the twenty-first day after the employer has notice or knowledge of an employee’s
disability. In the event there is due and unpaid compensation, Section 406.1(a)
requires interest to accrue on all due and unpaid compensation at the rate of 10% per

annum.
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In Hauling, this Court had occasion to discuss the interplay between
subrogation allowed by Section 319 of the WC Act and the imposition of statutory
interest under Section 406.1(a). In that case, the claimant, an Illinois resident,
suffered a work-related injury while working for the employer’s trucking company
in Pennsylvania. The claimant originally sought workers’ compensation benefits
through the employer’s Pennsylvania workers’ compensation carrier, but the claim
was denied. As aresult, the claimant filed a claim in Illinois. The Illinois Industrial
Commission held that the claimant sustained a work-related injury and awarded him
benefits. The employer’s workers’ compensation carrier subsequently denied
coverage. As a result, the employer paid the claimant’s compensation and medical
benefits out of its own funds. Hauling, 809 A.2d at 460.

Meanwhile, the claimant in Hauling filed another claim petition in
Pennsylvania. The employer also filed a claim petition in Pennsylvania against
Inservco Insurance Services (Inservco) pursuant to Section 319 of the WC Act,
seeking to subrogate and recover the money it had paid to the claimant following the
decision of the Illinois Industrial Commission. Litigation ensued and, eventually,
this Court concluded that if the claimant’s Pennsylvania claim was granted, the
employer was entitled under Section 319 to subrogation for the benefits it paid
pursuant to the Illinois decision. Hauling, 809 A.2d at 460.

In due course, a WCJ found that the claimant had sustained a work-
related injury and ordered Inservco to pay the claimant temporary total disability
benefits during the period of disability (which totaled approximately $26,000) as
well as medical expenses related to the injury. The WCJ further found that the
employer had paid the claimant $82,431.23 in benefits and ordered Inservco to

reimburse the employer for the benefits it paid the claimant up to the amount of
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benefits awarded to the claimant in the Pennsylvania proceedings. Finally, the WCJ
ordered that all deferred payments should “bear interest at the rate of [10%].”
Hauling, 809 A.2d at 461. Inservco appealed and the Board held that while the
employer was entitled to interest on the medical benefits it provided to the claimant,
it was not entitled to interest on the disability benefits it paid to the claimant. Id.
On further appeal, the employer argued that the Board erred in
concluding that it was not entitled to statutory interest on the disability benefits it

paid the claimant. The Hauling Court stated:

As [the employer] correctly notes, Section 319 clearly
entitles it to subrogate against the benefits paid by
Inservco. Section 319 is silent, however, as to whether
[the employer] is entitled to interest on the subrogation
award. [The employer] contends that pursuant to Section
406.1(a) of the [WC] Act, . . . [it] is entitled to statutory
interest on the amount of wage loss benefits reimbursed by
Inservco. Relying on Good Shepherd [] and Lamberson v.
Workmen’s  Compensation Appeal Board (U.S.
Silica), 654 A.2d 668 (Pa. Cmwlth. 1995), [the employer]
argues that as a subrogee, it steps into the shoes of the
claimant and is entitled to both reimbursement for the
benefits paid and interest thereon.

* * *

In Frymiare[, 524 A.2d at 1021], we noted that the
assessment of interest under Section 406.1 is intended to
compensate “the claimant for the delay during which the
employer or its insurer has use of the funds and the
claimant does not.” For purposes of assessing interest
under Section 406.1, compensation includes both medical
expenses and indemnity benefits. Id. at 1020. See also
Glinka v. Workmen’s Compensation Appeal [Board].
(Sears, Roebuck and Co.), [462 A.2d 909 (Pa. Cmwlth.
1983)].
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In Good Shepherd, this [C]ourt addressed the issue of
whether various divisions of Blue Cross/Blue Shield, the
third-party insurers which paid the claimant’s medical
expenses incurred before the claim petition was filed, were
entitled to interest under the [WC] Act. The employer
complied with an order directing it to reimburse the third-
party insurers; [the] employer did not pay any interest on
the medical expenses, however. Before this [Clourt, the
employer argued that the third-party insurers were not
entitled to interest because Section 319 makes no
provision for interest, merely stating that an insurer shall
be subrogated “to the amount so paid.” In contrast, the
employer noted that Section 406.1 of the [WC] Act
required an employer to pay interest to a claimant on
compensation due which had not been promptly paid.
Based on the explicit provision for interest in Section
406.1, the employer argued the omission of such language
in Section 319 demonstrated a legislative intent that a
subrogee was not entitled to interest. We disagreed with
this argument, stating Section 406.1 of the [WC] Act states
that “[i]nterest shall accrue on all due and unpaid
compensation at the rate of ten per centum per annum.”
This language does not limit interest to compensation due
directly to the claimant.” 1d. at 916. Accordingly, we
affirmed the award of interest.

Hauling, 809 A.2d at 461-62.

Accordingly, based on Hauling, and the cases cited therein, it is

apparent that in the instant action, Insurer is entitled to subrogate against Employer
and that, as a subrogee, Insurer is in the same position as a claimant that has due and
unpaid compensation. In other words, just as a claimant who has due and unpaid

compensation is entitled to statutory interest, so too is Insurer in this case.

Our inquiry must now turn to how courts have interpreted when a

claimant’s compensation becomes “due and owing” and apply that rationale in the
context of a subrogation claim. In support of its decision, the Board cited, inter alia,

this Court’s decision in Carlettini, a case involving permanent disfigurement due to
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facial scarring. The claimant in Carlettini testified before the WCJ concerning his
injury but did not present any medical evidence concerning the permanency of his
scars and disfigurement. The WCJ was, however, able to view the claimant’s face
and describe the scarring on the record. At a second hearing held over a year later,
the claimant once again did not present expert medical evidence concerning the
permanency of his disfigurement; however, the WCJ viewed the claimant’s scarring
a second time and noted there was no improvement in the scars. The WCJ issued an
opinion and order finding, inter alia, that the date on which the claimant’s
disfigurement became permanent was on February 28, 1996, the date of the second
WCJ hearing. Accordingly, the WCJ awarded statutory interest as of that date.
Carlettini, 714 A.2d at 1114. The claimant appealed, arguing that interest should
have begun to accrue on April 25, 1994, 21 days after the employer received notice
of his injury. The Board rejected the claimant’s argument, and the claimant appealed
to this Court.

On appeal, this Court examined the language of Section 406.1(a),
acknowledging that the purpose of statutory interest “is not to penalize an employer;
rather, it is to provide additional compensation to a claimant for the delay during
which an employer has use of funds otherwise due to the claimant.” Carlettini, 714
A.2d at 1114. The Carlettini Court emphasized that the imposition of statutory
interest under Section 406.1(a) “does not depend on the reasonableness of an
employer’s contest; rather, it is solely dependent upon whether a right to
compensation was established.” Id. at 1115. Thus, the Carlettini Court
acknowledged that its inquiry should focus on if, and when, the claimant established

his right to compensation. Id.
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Ultimately, the Carlettini Court held that compensation became due to
the claimant when he satisfied his burden of proving permanent disfigurement.
Because the claimant did not present medical evidence, the Carlettini Court reasoned
that the claimant established permanent disfigurement on the day of the second
hearing (February 28, 1996) when the WCJ saw that the claimant’s disfigurement
was permanent. Carlettini, 714 A.2d at 1115. See also USX Corp., 754 A.2d at 67
(only when the claimant had evidence that he had a permanent, work-related loss of
hearing was compensation due and only from that point forward would interest
become due on any unpaid compensation). As for unpaid medical bills, case law
has held that statutory interest begins to accrue from the date the bills are presented
for payment. Brunkel, 910 A.2d at 755.

Applying these holdings in the context of the subrogation claim, we
believe that the Board properly concluded that Insurer, as subrogee, is entitled to
statutory interest accruing as of the date when: (1) Claimant first established his
burden on his claim petition by presenting medical evidence establishing that his
loss of earnings resulted from the work injury; and (2) when Insurer first notified
Employer of its intent to seek reimbursement of compensation paid to Claimant by
presenting evidence of its subrogation lien.

Employer does not dispute that, on March 18, 2013, Claimant presented
evidence that he sustained an injury that was compensable under the WC Act.
Indeed, as the Board cogently observed, Employer did not even contest Claimant’s
work-related injury. Thus, in this case, there is no disagreement between the parties
that Claimant established his loss of earnings resulted from his work injury.
Similarly, there is no dispute that on April 8, 2013, Insurer notified Employer via

letter of its intent to seek subrogation. Based on our review of the WC Act and
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accompanying case law discussing the imposition of statutory interest, particularly
in the context of a subrogation claim, we conclude that the Board correctly held that
statutory interest began to accrue as of April 8, 2013.

We believe that equity also dictates this result. Important to our
disposition is the observation that statutory interest is not a penalty. Itis not imposed
because of any obdurate or bad faith behavior on the part of Employer; rather, it is
imposed to make Insurer whole for the benefits it paid to Claimant and for the time
Insurer was unable to use those funds. Here, Insurer requested subrogation while
pursuing a novel and ultimately successful legal argument. If the intent of Section
406.1(a) of the WC Act is to make a party whole, awarding Insurer statutory interest
only as of February 23, 2022, would be illogical and inequitable.

Accordingly, the Board’s order is affirmed.

MICHAEL H. WOJCIK, Judge
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

Flagship Niagara League,
Petitioner

V. . No. 537 C.D. 2024
Acadia Insurance Company and '

Robert Arlet (Workers’
Compensation Appeal Board),

Respondents
ORDER

AND NOW, this 6" day of January, 2025, the April 10, 2024 order of
the Workers’ Compensation Appeal Board is AFFIRMED.

MICHAEL H. WOJCIK, Judge



