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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 25-¢v-23286-BLOOM/Elfenbein
MODESTO ALBERTO BERMUDEZ MENDOZA,
Plaintiff,
V.
INTERNATIONAL CRUISE SHOPS, LTD.,
STARBOARD BRUISE SERVICES, INC., and
HOLLAND AMERICA LINE, NV,

Defendants.
/

ORDER ON MOTION TO DISMISS

THIS CAUSE is before the Court upon Defendants International Cruises Shops, LTD.
(“ICSL”), Starboard Cruises Services, Inc. (“Starboard”), and Holland America Line’s (“HAL”)
(collectively “Defendants”) Motion to Dismiss Plaintiff’s Complaint, ECF No. [10]. Plaintiff
Modesto Alberto Bermudez Mendoza (“Plaintiff”) filed a Response in Opposition (“Response™),
ECF No. [14], to which Defendants filed a Reply in Support (“Reply”). ECF No. [19]. The Court
has carefully reviewed the Motion, the briefs in support and opposition, the record, and is otherwise
advised of the premises. For the reasons that follow, Defendants’ Motion is granted.

L. FACTUAL BACKGROUND

This matter arises from an injury Plaintiff suffered while working for Defendants ICSL
and/or Starboard aboard Defendant HAL’s vessel. ICSL and HAL entered a joint venture to sell
merchandise to passengers aboard HAL’s vessel, the Volendam. ECF No. [1] at ] 12-14. On
December 15, 2022, ICSL hired Plaintiff to serve as a Sales Associate on the ship. /d. at § 15. The
parties entered into an employment agreement (“Employment Agreement”), and ICSL became

Plaintiff’s employer. Plaintiff alleges, in the alternative, that once on board the ship, he was under
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the direction of either Starboard or HAL and, therefore, Starboard or HAL became Plaintiff’s
“borrowing employer.” Id. at 9 17-19.

On February 22, 2023, Plaintiff was working on board the vessel, “performing his duties
as a sales associate . . . which involved lifting boxes into lockers and arranging them for storage.”
Id. at 9 33. “As Plaintiff was loading a box onto a shelf, an adjacent heavy box that had been
improperly stored by another crewmember on an incorrect shelf shifted and began to fall.” /d. at §
35. Before the box hit the floor, Plaintiff “was able to catch the box,” but injured his lower back
as a result. /d.

Plaintiff contends that his back injury was the result of Defendants’ negligence. Not only
was Plaintiff required to perform the job of two crewmembers without proper personal protective
equipment, but the storage area where he was working lacked adequate space, which ultimately
contributed to one of Defendants’ employees improperly and negligently placing the box on the
wrong shelf that caused Plaintiff’s injury.! Following the injury, Defendants failed to provide
Plaintiff with adequate medical treatment and Starboard “wrongfully terminated [his] maintenance
and cure benefits.” Id. at q 50.

As a result of Defendants’ negligent and wrongful conduct, Plaintiff initiated the instant
action alleging the following claims: Jones Act Negligence Against ICSL (Count I); Jones Act
Negligence Against Starboard (Count II); Jones Act Negligence Against HAL (Count III);
Unseaworthiness Against HAL (Count IV); Maintenance and Cure Claim Against ICSL (Count
V); Maintenance and Cure Claim Against Starboard (Count VI); Maintenance and Cure Claim

Against HAL (Count VII); Failure to Provide Prompt, Proper, and Adequate Medical Care Against

! Plaintiff also alleges that the negligent placement of the box was the result of Defendants failing to
properly train their employees and failing to implement proper safety rules, policies, and procedures to keep
the vessel in a safe condition. ECF No. [1] at 13.
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ICSL (Count VIII); Failure to Provide Prompt, Proper and Adequate Medical Care Against
Starboard (Count IX); and Failure to Provide Prompt, Proper and Adequate Medical Care Against
HAL (Count X).?

Defendants now seek to dismiss Plaintiff’s claims because the Employment Agreement
provides that the contract is governed by Dutch law and the Complaint constitutes an
impermissible shotgun pleading. See ECF No. [10] at 3. As to Counts I-III, Defendants also
contend that those claims must be dismissed because Plaintiff fails to properly plead notice.
Finally, Defendant asserts that Plaintiff’s punitive damages must be stricken because it lacks
adequate factual support. See id. at 3.

IL. LEGAL STANDARD

“On a Rule 12(b)(6) motion to dismiss, ‘[t]he moving party bears the burden to show that
the complaint should be dismissed.’” Sprint Sols., Inc. v. Fils—Amie, 44 F. Supp. 3d 1224, 1228
(S.D. Fla. 2014) (quoting Mendez—Arriola v. White Wilson Med. Ctr. PA, No. 09-495, 2010 WL
3385356, at *3 (N.D. Fla. Aug. 25, 2010)). A pleading in a civil action must contain “a short and
plain statement of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2).
Although a complaint “does not need detailed factual allegations,” it must provide “more than
labels and conclusions, and a formulaic recitation of the elements of a cause of action will not do.”
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007); see Ashcroft v. Igbal, 556 U.S. 662, 678
(2009) (explaining that Rule 8(a)(2)’s pleading standard “demands more than an unadorned, the-

defendant-unlawfully-harmed-me accusation”). Nor can a complaint rest on “‘naked assertion[s]’

2 Plaintiff does not assert a Count VII in the Complaint. ECF No. [1]. As such, Count VIII should be
properly labeled Count VII, Count IX should be Count VIII, Count X should be Count IX, and Count XI
should be Count X.
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devoid of ‘further factual enhancement.’” Igbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at
557 (alteration in original)).

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its face.”” Id. (quoting Twombly, 550
U.S. at 570). “Factual allegations must be enough to raise a right to relief above the speculative
level.” Twombly, 550 U.S. at 555. When a defendant moves to dismiss for failure to state a claim
upon which relief can be granted under Rule 12(b)(6), the court must accept the plaintiff’s
allegations as true and evaluate all possible inferences derived from those facts in favor of the
plaintiff. See Am. Marine Tech, Inc. v. World Grp. Yachting, Inc., 418 F. Supp. 3d 1075, 1079
(S.D. Fla. 2019). However, this tenet does not apply to legal conclusions, and courts “are not bound
to accept as true a legal conclusion couched as a factual allegation.” Twombly, 550 U.S. at 555;
see Igbal, 556 U.S. at 678; Thaeter v. Palm Beach Cnty. Sheriff’s Off., 449 F.3d 1342, 1352 (11th
Cir. 2006). “[T]he court may dismiss a complaint pursuant to Federal Rule of Civil Procedure
12(b)(6) when, on the basis of a dispositive issue of law, no construction of the factual allegations
will support the cause of action.” Marshall Cnty. Bd. of Educ. v. Marshall Cnty. Gas Dist., 992
F.2d 1171, 1174 (11th Cir. 1993) (citations omitted). In considering a motion to dismiss, the court
is generally limited to the facts contained in the complaint and attached exhibits. See Thaeter, 449
F.3d at 1352.

III.  DISCUSSION

A. Enforceability of the Choice-of-Law Clause of the Employment Agreement

Defendants argue that Plaintiff, a citizen of Nicaragua, cannot assert Jones Act or U.S.
maritime claims against them because this action is governed under Dutch law. According to
Defendants, Plaintiff executed an Employment Agreement with ICSL in 2022 that contains “an

unambiguous choice-of-law clause” which provides:
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Any and all claims, disputes and questions arising under, arising out of or relating

to this Agreement, including but not limited to claims and disputes for personal

injury, illness, emotional distress, mental suffering, psychological injury or death

of Employee shall be decided under and in accordance with the laws (statutory and

judge made) of the Flag State to the exclusion of all choice-of-law rules and

jurisprudence which might otherwise be applicable.
ECF No. [10] at 5 (quoting ECF No. [10-1] at 1).

Because Plaintiff’s alleged injuries occurred aboard the Volendam, a vessel whose flag
state is the Netherlands, Defendants argue that Dutch law applies. Defendants contend that
Plaintiff’s claims must be dismissed as they are United States federal statutory claims not available
under Dutch law.

Plaintiff responds that Defendants may not rely on the choice-of-law provision in the
Employment Agreement. Plaintiff contends that “[n]either HAL nor Starboard are named as parties
to that contract” and Starboard is being sued as a “borrowing employer” and HAL is being sued
for conduct as the owner of the subject vessel. ECF No. [14] at 3. Therefore, the claims against
HAL and Starboard do not arise out of the Employment Agreement. /d. Plaintiff argues that
Defendants fail to identify a theory that would allow two non-signatories of the Employment
Agreement to enforce its terms under the circumstances present here. Accordingly, because no
equitable principles permit either HAL or Starboard to enforce the terms of the Employment
Agreement, Plaintiff maintains that the Agreement’s choice of law provision does not govern his
claims as to those two Defendants.

Furthermore, Plaintiff argues that the Employment Agreement’s choice-of-law provision
is inapplicable to his claims against all three Defendants because the provision “is vague and
demonstrates that there was no ‘meeting of the minds’ between ICSL and Plaintiff.” ECF No. [14]

at 9. First, Plaintiff contends that while the first page of the Employment Agreement was executed

by Plaintiff, “the remaining seven pages are not acknowledged or executed by anyone at all.” /d.
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at 9. Therefore, Plaintiff argues that there is “[n]o evidence whatsoever demonstrat[ing] that
Plaintiff agreed to be bound by the terms of those seven pages.” Id. at 10. Second, Plaintiff points
out that the choice of law clause “merely reads ‘all claims . . . shall be decided under and in

299

accordance with the laws (statutory and judge made) of the Flag State.”” However, the
Employment Agreement fails to identify what the flag state was at the time of the Agreement.
Moreover, Plaintiff argues that because he could be “reassigned to a different ship flying a different

299

flag ‘at International Cruise’ Shops’ sole discretion,’” the parties never actually agreed as to what
law would apply since it remained subject to change throughout the duration of the contract.
Accordingly, because there was no meeting of the minds as to the choice-of-law provision of the
Employment Agreement, Plaintiff insists that the provision cannot be imposed to preclude his
Jones Act or U.S. maritime law claims.

The Court is ultimately not able to consider whether the choice-of-law clause in Plaintift’s
Employment Agreement forecloses his claims at this juncture, as Plaintiff disputes the authenticity
of the Agreement.® “On a 12(b)(6) motion to dismiss, a court is generally limited to considering
only the four corners of the complaint.” Allstate Ins. Co. v. ADT, LLC, No. 1:15-CV-517-WSD,
2015 WL 5737371, at *1 (N.D. Ga. Sept. 30, 2015) (Bickley v. Caremark RX, Inc., 461 F.3d 1325,
1329 n.7 (11th Cir. 2006)). However, “a district court may consider extrinsic materials on a motion
to dismiss if ‘[1] a plaintiff refers to a document in his complaint, [2] the document is central to
his claim, [3] its contents are not in dispute, and [4] the defendant attaches the document to its

motion to dismiss.”” Roman v. Spirit Airlines, Inc., 482 F. Supp. 3d 1304, 1312 (S.D. Fla. 2020)

(quoting Mesidor v. Waste Mgmt., Inc. of Fla., 606 F. App’x 934, 935 (11th Cir. 2015) (additional

3 The Court notes, however, that if the Employment Agreement produced by Defendants was indeed the
Agreement that was attached to the cover sheet Plaintiff executed on December 15, 2022, then Plaintiffs’
Jones Act and general maritime law claims against all three Defendants are likely to fail as the choice of
law clause establishes that Dutch law, not U.S. law, governs this action.

6
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level of citations and quotations omitted)). The contents of the document will be deemed
undisputed where the plaintiff does not challenge the authenticity of the document. See Swinford
v. Santos, 121 F. 4th 179, 187 (11th Cir. 2024).

Here, Plaintiff challenges the authenticity of the Employment Agreement. While Plaintiff
acknowledges that a valid contract exists,* and he signed the cover sheet of the Employment
Agreement Defendants submitted, Plaintiff disputes the authenticity of the Employment
Agreement and contends he never agreed to be bound by those seven pages. Although the cover
sheet states that “[b]y signing this cover page to the employment agreement, attached hereto and
incorporated herein, Employee . . . intends to be bound by its terms,” Plaintiff insists that there is
no evidence that the attached Agreement submitted by Defendants was the same Employment
Agreement that was attached to the cover page when Plaintiff originally signed it. As such, Plaintiff
has put the contents of the Agreement in dispute, and the Court may not consider its terms at the
motion to dismiss stage. Therefore, Defendants cannot establish that Dutch law governs such that
Plaintiff’s Jones Act or general maritime law claims would be barred.

B. Shotgun Pleading

Defendants also argue that the Complaint should be dismissed as it constitutes an
impermissible shotgun pleading. ECF No. [10] at 9. Turning first to Counts I-1II, Defendants assert
that those claims violate the third type of shotgun pleading—*“a complaint that does not separate
‘each cause of action or claim for relief” into a different count” /d. at 10 (quoting Weiland v. Palm
Beach Cnty. Sheriff’s Off., 792 F.3d 1313, 1320 (11th Cir. 2015)). According to Defendants,

Counts I-IIT comingle various theories of negligence, as all three counts allege that “Defendants

*In the Complaint, Plaintiff alleges “[v]enue is proper in this Court as Plaintiff’s employment contract with
Defendant(s) INTERNATIONAL CRUISE SHOPS, LTD., and/or STARBOARD contained a forum
selection clause[.]” ECF No. [1] at 9 10.
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owed the same duty to Plaintiff to provide him ‘with a reasonably safe place to work, including
the provision of prompt, proper, and adequate medical treatment aboard the vessel and shoreside,’
and then proceed to list the same identical thirty (30) ways in which each Defendant breached this
duty.” Id. (quoting ECF No. [1] at 9 57(a)-(dd), 63(a)-(dd), 68(a)-(dd)).

Not only do Defendants contend that Counts I-III commingle multiple causes of action,
they argue that they “contain overlapping allegations and improperly lump the same exhaustive
list of breaches against all Defendants.” /d. at 12. Accordingly, Defendants insist that the counts
do not give fair notice of the theories of liability each Defendant must defend or the specific factual
allegations supporting each cause of action. /d.

Plaintiff responds that his Complaint does not constitute a shotgun pleading because he
alleges “in great detail the dangers and conditions which caused his injury and nature of his
accident and the ensuing failures for him to receive prompt medical care, maintenance & cure
thereafter.” ECF no. [14] at 10 (emphasis removed). While Plaintiff acknowledges that he has
asserted similar claims against all three Defendants, he argues that such pleadings are permissible
as Federal Rule of Civil Procedure 8(a)(3) allows for alternative pleadings. Critically, Plaintiff

does not address Defendants’ argument that he has improperly commingled his negligence claims.

“A complaint that fails to articulate claims with sufficient clarity to allow the defendant to
frame a responsive pleading [violates Rule 8(a)(2) and] constitutes a ‘shotgun pleading.’”
Lampkin-Asam v. Volusia Cnty. Sch. Bd., 261 F. App’x. 274, 277 (11th Cir. 2008) (quoting Byrne
v. Nezhat, 261 F.3d 1075, 1128-29 (11th Cir. 2001)). Such unclear pleadings “exact an intolerable
toll on the trial court’s docket, lead to unnecessary and unchanneled discovery, and impose
unwarranted expense on the litigants, the court and the court’s parajudicial personnel and

resources.” Jackson v. Bank of Am., N.A., 898 F.3d 1348, 1356 (11th Cir. 2018) (quoting Cramer
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v. Fla., 117 F.3d 1258, 1263 (11th Cir. 1997)). The negative externalities also extend beyond a
single case. “[J]ustice is delayed for the litigants who are ‘standing in line,” waiting for their cases
to be heard.” Id. Accordingly, shotgun pleadings are condemned by the Eleventh Circuit, which
has specifically instructed district courts to dismiss shotgun pleadings as “fatally defective.” B.L.E.
v. Georgia, 335 F. App’x. 962, 963 (11th Cir. 2009) (citations omitted).

The Eleventh Circuit has identified four types of shotgun pleadings, the “unifying
characteristic” of which being that all shotgun pleadings “fail . . . to give the defendants adequate
notice of the claims against them and the grounds upon which each claim rests.” Weiland v. Palm
Beach Cnty. Sheriff’s Off., 792 F.3d 1313, 1323 (11th Cir. 2015). The first and “most common
type” of shotgun pleading “is a complaint containing multiple counts where each count adopts the
allegations of all preceding counts, causing each successive count to carry all that came before and
the last count to be a combination of the entire complaint.” Id. at 1321 The second type of shotgun
pleading is the complaint that is “guilty of the venial sin of being replete with conclusory, vague,
and immaterial facts not obviously connected to any particular cause of action.” Id. at 1322. Third
is the pleading “that commits the sin of not separating into a different count each cause of action
or claim for relief.” Id. at 1323. Fourth is the pleading that asserts “multiple claims against multiple
defendants without specifying which of the defendants are responsible for which acts or omissions,
or which of the defendants the claim is brought against.” /d.

The Court finds that Counts I-III of the Complaint commit the third type of sin identified
by the Eleventh Circuit in Weiland—Tfailing to separate “into a different count each cause of action
or claim for relief.” 792 F.3d at 1323; see Gautam v. City of Sunrise, No. 25-CV-60841, 2025 WL
2418392, at *10 (S.D. Fla. Aug. 21, 2025). For instance, in Count I, Plaintiff alleges that ICSL
was negligent based on its (1) placement of a large box on a shelf and requiring “Plaintiff to store

boxes in tightly backed storerooms,” (2) its “failure to instruct and/or train its crewmembers to
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perform tasks with a procedure, method, or policy that would avoid injuries,” and (3) its “[f]ailure
to warn Plaintiff of the dangers of working with a medical injury. These allegations constitute
three distinct forms of negligence, specifically, failure to maintain, failure to warn, and failure to
train. Courts in this district have been clear that distinct theories of negligence must be pled in
separate counts as opposed to pleading all the various theories of liability under one general
negligence claim. See e.g., Miles v. Carnival Corp., 767 F. Supp. 3d 1368, 1373 (S.D. Fla. 2025)

299

(“Plaintiffs may not ‘cram multiple, distinct theories of liability into one claim™’) (quoting Ortiz
v. Carnival Corp., No. 20-cv-24838, 2020 WL 6945958, at *1 (S.D. Fla. Nov. 25, 2020); White v.
Carnival Corp., No. 25-CV-20925, 2025 WL 1865127, at *3 (S.D. Fla. July 7, 2025) (“When a
plaintiff asserts distinct theories of negligence liability in a maritime case, the courts in this district
have been clear that the plaintiff must bring each as a separate count.”); Ortiz, 2020 WL 6945958,
at *1 (citing Gayou v. Celebrity Cruises, Inc., No. 11-23359-Civ, 2012 WL 2049431, at *5-*6,n.2
(S.D. Fla. June 5, 2012) (ordering plaintiff to amend complaint to “separately allege an
independent count” for various theories of liability that were lumped into a single claim); Flaherty
v. Royal Caribbean Cruises, Ltd., No. 15-22295, 2015 WL 8227674, *3 n.3 (S.D. Fla. Dec. 7,
2015) (same); Lanza v. Hobby Lobby Stores, Inc., No. 24-cv-24043, 2025 WL 507308, at *3 (S.D.
Fla. Feb. 14, 2025) (“Because Plaintiff seeks to advance multiple theories of negligence, she must
separate each cause of action into a separate paragraph, and [she must] support each cause of action
with specific (non-conclusory) factual allegations.”) (internal quotations and citation omitted));
Doe By v. Hernando Cnty. Sch. Dist., No. 8:23-CV-1772-CEH-AAS, 2023 WL 5758934, at *2
(M.D. Fla. Sept. 6, 2023) (“To avoid improper commingling, claims that Plaintiffs assert under
distinct theories of liability must be set forth in different counts.”).

Because Counts II-I1I have the same defects, the Complaint is dismissed to allow Plaintiff to

cure the pleading deficiencies.

10
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IV.  CONCLUSION
Accordingly, it is ORDERED AND ADJUDGED as follows:
1. Defendants’ Motion to Dismiss, ECF No. [10], is GRANTED.
2. The Complaint, ECF No. [1], is DISMISSED WITHOUT PREJUDICE.
3. If Plaintiff wishes to file an Amended Complaint, he shall do so no later than
December 22, 2025.

DONE AND ORDERED in Chambers at Miami, Florida, on December 8, 2025.

BETH BLOOM
UNITED STATES DISTRICT JUDGE
Copies to:

Counsel of Record
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