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Present: The Honorable Steve Kim, United States Magistrate Judge 

Connie Chung  n/a 

Deputy Clerk  Court Smart / Recorder 

Attorneys Present for Plaintiff:  Attorneys Present for Defendant(s): 

None present  None present 

 
Proceedings:  

 
(IN CHAMBERS) ORDER GRANTING IN PART AND 
GRANTING ON CONDITION DEFENDANT’S MOTION TO 
VACATE WRITS OF ATTACHMENT [ECF 20] 

 
   
 In August 2021, Plaintiff Poseidon Global Shipping filed this admiralty suit against 
Defendant Aris Chartering Company to obtain writs of attachment on two bank accounts in 
this district allegedly controlled by Aris.  (ECF 8, 10).  Based on the allegations in its verified 
complaint, the Court granted Poseidon’s ex parte application for those writs.  (ECF 17).  
Shortly after, Aris specially appeared here seeking to vacate those writs.  (ECF 20).  Having 
heard from the parties at several hearings, and upon consideration of their filed briefs along 
with the record evidence they have presented so far, the Court grants Aris’ motion to vacate one 
of the two writs immediately and grants its motion to vacate the other writ conditionally within 
10 calendar days of this order. 
 

I. 
 
 Some context is needed at the outset to understand the relevant events, parties, entities, 
and contracts at issue.  In July 2021, a ship hauling steel cargo destined for a port at 
Barranquilla, Colombia was taken off course because of an unexpected river channel draft 
decrease.  (ECF 8 at 3).  When this admiralty action was filed, it was unknown when or whether 
that ship would reach its discharging port in Colombia.  (Id.).  Since then, the ship has arrived 
at its intended destination but for reasons that remain unclear and disputed, the ship’s cargo 
has not been discharged and released to the intended receivers.  (ECF 46 at 2).  Those events 
form the backdrop to this admiralty suit. 
 
 Poseidon is the disponent owner of the cargo ship at issue.  (ECF 8 at 2).  It entered into 
a charter party agreement with Aris, a cargo shipping broker, for the transport of the steel 
cargo.  (Id.; ECF 20-1 at 7).  A disponent owner “does not hold legal title to a vessel, but for 
purposes of the charter party acts as if [it] does.  Matter of Andros Compania Maritima, S.A. 
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(Marc Rich & Co., A.G.), 579 F.2d 691, 693, n.1 (2d Cir. 1978).  The legal owner of the cargo 
ship here is Vicjour Ace Marine Inc. (the “Registered Owner”).  (ECF 20-1 at 5; ECF 45 at 2).  A 
charter party is the contract by which a ship owner allows others, usually called charterers, to 
use its ship for transporting cargo.  The pertinent charterer here is (nonparty) New Legend 
Shipping, which Aris hired, through a separate charter party agreement, for the transport of 
the steel cargo.  (ECF 20-1 at 7).   
 
 While New Legend is responsible for the cargo ship’s actual journey at sea, the control of 
the chartered voyage always remains with the ship’s owners—here, the Registered Owner and, 
by extension, Poseidon as the disponent owner.  That is why the contracts of carriage—known 
as bills of lading—are executed between the ship owners on the one hand and the shippers of 
the cargo on the other, rather than between the charterers or brokers and the cargo shippers.  
As a result, based on the bills of lading, the Registered Owner and Poseidon bear primary legal 
responsibility for any loss or damage to the cargo being hauled on their ship.  But through the 
charter party agreements, the brokers and charterers (as the case may be) carry the risk that 
any legal or financial exposure the ship’s owners face will, one way or another, flow through to 
them eventually.  Understanding this web of maritime contracts (oversimplified in description 
to be sure) helps make some sense of the parties’ divergent claims in this admiralty action. 
 

II. 
 
 Poseidon claims that the intended cargo receivers have given notice to the Registered 
Owner of possible claims for cargo loss or damage.  (ECF 45 at 3).  Apparently, while the cargo 
ship was temporarily diverted, New Legend or Aris issued a second “claused” bill of lading for 
the steel cargo, meaning that there may have been some damage to the cargo.  (ECF 8 at 3; ECF 
45 at 2).  Upon discovering this second bill of lading, which now conflicted with the first 
“clean” bill that would have been issued before the cargo left its loading port, the Registered 
Owner put Poseidon on notice of its associated liability if a legal dispute with the cargo 
receivers were to arise because of the two conflicting bills of lading.  (ECF 45 at 2).  And that 
event, in turn, caused Poseidon to file this admiralty action against Aris to secure financial 
assets (in this district) that might be needed to satisfy any potential judgment against the 
Registered Owner or Poseidon for the loss or damage of the transported steel.   
 
 Aris, on the other hand, contends that Poseidon prematurely attached assets for 
speculative financial liability that it may never incur.  (ECF 20-1 at 13).  It also argues that one 
of the bank accounts is not properly attributed to an Aris entity and so was improperly 
attached.  (Id. at 15).  Most importantly, however, Aris maintains that Poseidon has all the 
protection it needs based on a separate Letter of Indemnity that Aris provided to Poseidon in 
June 2021 for the specific incident here.  (ECF 46 at 4; ECF 46-1 at 2-3).  That letter provides: 
“we hereby agree . . . to indemnify you, your servants and agents and to hold all of you 
harmless in respect of any liability, loss, damage, or expense of whatsoever nature which you 
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may sustain by reason of delivering cargo in accordance with our request.”  (ECF 46-2 at 14).  
It also states that “in the event of any proceedings being commenced against [Poseidon]  
. . . in connection with the delivery of the cargo” Aris agrees to “provide [Poseidon] . . . with 
sufficient funds to defend the same.”  (Id.).  The letter was sent to an email address Poseidon 
has used to correspond with Aris.  (Compare ECF 46-2 at 2 with ECF 8-2 at 2 and ECF 45-4 at 
2 and ECF 46-5).1  Aris thus claims that Poseidon has no need for an attachment of property 
belonging to Aris since it has indemnity protections by contract with Aris.  Even without that 
Letter of Indemnity, in fact, the parties’ “fixture recap”2 also provides for indemnification: 
“Charterers shall indemnify the Owners against all consequences or liabilities which may arise 
from any inconsistency between this Charter Party and any bills of lading . . . signed by the 
Charterers.” (ECF 8-2 at 2, 19).      
 

III. 
 

Once a defendant’s property has been attached, Supplemental Rule E provides the 
defendant an opportunity to appear before the Court to contest the attachment.  See Fed. R. 
Civ. P. Supp. R. E(4)(f).  The Rule E(4)(f) hearing “is designed to satisfy the constitutional 
requirement of due process by guaranteeing to [the property owner] a prompt post-seizure 
hearing at which [the property owner] can attack the complaint, the arrest, the security 
demanded, or any other alleged deficiency in the proceedings.”  Id., Adv. Comm. Note to 1985 
Amendment.  The plaintiff in an attachment proceeding carries the burden of justifying the 
continued attachment at this hearing.  See Equatorial Marine Fuel Mgmt. Servs. Pte Ltd. v. 
MISC Berhad, 591 F.3d 1208, 1210 (9th Cir. 2010).  While a plaintiff need not prove its case at 
the Rule E(4)(f) hearing, it needs to show “probable cause” for the attachment.  See OS 
Shipping Co. v. Glob. Mar. Tr.(s) Priv. Ltd., 2011 WL 1750449, at *5 (D. Or. May 6, 2011) 
(“Although there does not appear to be any binding precedent in the Ninth Circuit . . . the 
prevailing test appears to be probable cause”).   

 
Even then, however, a writ properly issued under Supplemental Rule B is subject to 

equitable vacatur.  The parties themselves acknowledge this authority.  (ECF 20-1 at 10; ECF 
26 at 18).  Under that equitable doctrine, the Court may vacate a writ of attachment if “the 
plaintiff has already obtained sufficient security for the potential judgment, by attachment or 

 
1 Strangely, Poseidon disclaims receipt or knowledge of this letter of indemnity.  (ECF 44).  But it 
provides no evidence to counter Aris’ evidence showing that the letter was sent to Poseidon via email 
that the parties have used before.  Nor does Poseidon offer any credible reason to believe that it cannot 
now obtain a copy of that letter even if it had not received it by email in June 2021. 
   
2 “A fixture recap is understood in the industry to be a recapitulation of the main terms that had been 
agreed upon in the negotiation of a charter party.”  Great Circle Lines, Ltd. v. Matheson & Co., 681 F.2d 
121, 123 (2d Cir. 1982) 
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otherwise.” ProShipLine Inc. v. Aspen Infrastructures Ltd., 609 F.3d 960, 969 (9th Cir. 2010) 
(emphasis added).  Moreover, “[t]he inherent power to adapt an admiralty rule to the equities 
of a particular situation is entrusted to the sound discretion of the district judge.” Greenwich 
Marine, Inc. v. S. S. Alexandra, 339 F.2d 901, 905 (2d Cir. 1965).  Thus, so long as the plaintiff 
in an admiralty action has an alternative means to “assure satisfaction of a judgement,” an 
attachment on property is not always mandatory.  Aqua Stoli Shipping Ltd. v. Gardner Smith 
Pty Ltd., 460 F.3d 434, 437 (2d Cir. 2006).   
 

To be sure, attached security for a judgment is not the same thing as the right to seek 
indemnity from a third-party wrongdoer.  But there are several equitable reasons why it is 
appropriate to consider contractual indemnity—through the charter party between Aris and 
Poseidon or the Letter of Indemnity provided in June 2021—to be an adequate substitute here.   

 
For starters, as Aris observes, it remains speculative and unclear whether any claim for 

loss or damage has even been filed against the Registered Owner.  (ECF 46 at 2-3).  Allegations 
that a party is “preparing a claim” are generally premature.  J.K. Int'l, Pty., Ltd. v. Agriko 
S.A.S., 2007 WL 485435, at *4 (S.D.N.Y. Feb. 13, 2007).  And the evidence Poseidon provides 
to suggest there is a ripe dispute (ECF 26-1 at 4-5; ECF 45-1 at 4; ECF 45-5) is the farthest 
thing from unambiguous.  That is arguably why the amount of the security Poseidon claims it 
needs for full protection ($10 million, ECF 8 at 5) appears detached from any realistic financial 
exposure it might face.  Poseidon even (begrudgingly) admits this.  (ECF 45-1 at 4).  So if 
claims that are “premature” or “unripe” in this way cannot support an attachment, see 
Greenwich Marine, Inc. v. S.S.  Alexandra, 339 F.2d 901, 905 (2d Cir. 1965), it only follows 
that doubts about the present ripeness of a live dispute involving the Registered Owner or 
Poseidon advocate for equitable vacatur.     

 
Aris has also presented evidence suggesting that Poseidon may be responsible (even if 

partially) for delaying or preventing the discharge of the steel cargo at its intended port.  (ECF 
46 at 5; ECF 46-3 at 2).  Poseidon has presented no convincing countervailing evidence to that 
charge; in fact, its own evidence could support it.  (ECF 45-5).  Thus, if Poseidon itself shares 
even part of the fault for why the steel cargo has not been discharged, that provides another 
reason to vacate the writs on equitable grounds.   

 
Finally, the Letter of Indemnity supplied by Aris in direct response to the delayed cargo 

shipment (ECF 46-2) is not just a bare promise to pay.  It is an enforceable contract once 
Poseidon or the Registered Owner officially authorizes the discharge of the steel cargo.  See 
Great E. Shipping Co. v. Binani Cement Ltd., 655 F. Supp. 2d 395, 399 (S.D.N.Y. 2009) (letter 
of indemnity that asked owner to discharge cargo without presenting of the bills of lading was a 
contract because owner’s “consideration” was prompt discharge of the cargo and defendant’s 
“consideration” was a promise to pay indemnity); Deval Denizcilik Ve Ticaret A.S. v. Agenzia 
Tripcovich S.R.L., 513 F. Supp. 2d 6, 9 (S.D.N.Y. 2007) (distinguishing mere promise to pay 
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money from promise to pay money that served as consideration to gain release of maritime 
cargo from possible lien).  Vacating the writs, then, does not leave Poseidon or the Registered 
Owner without legal recourse.   

 
All these reasons together favor granting Aris’ motion on the ground of equitable 

vacatur.  That said, the Court has some doubt whether Aris has been entirely forthcoming as 
well.  It has not satisfactorily explained, for instance, whether Aris or New Legend has any 
responsibility for why the cargo has not been discharged now that the ship has arrived at its 
intended port of destination.  There is indeed some evidence, as Poseidon argues, to suggest 
they may be partially at fault, too.  (ECF 45 at 3; ECF 45-2).  Nor has Aris convincingly 
explained why reasonable negotiations have not resolved any uncertainty or risk that all the 
affected parties in this incident may have from potential litigation by the cargo receivers.  If the 
risk of damage or loss to the cargo is now as speculative or as negligible as Aris suggests, there 
should be no obstacle to providing the Registered Owner and Poseidon any additional written 
assurances needed to put this entire matter to rest.  After all, delays in transportation and loss 
or damage to cargo (unlike other unforeseeable events at sea) cannot be such surprises that 
sophisticated parties in the business of sea transportation cannot properly assign, mitigate, or 
eliminate risks from such foreseeable occurrences—especially when doing so would avoid 
attachments of property.  These unanswered questions suggest it is imprudent to vacate both 
writs of attachment simultaneously. 
 

IV. 
 
For all these reasons, the Court grants Aris’ motion to vacate as follows: 
 
1.  The writ of attachment on the East-West Bank Account ending in x490 (that held 

$151,477.77 at the time of attachment) is VACATED immediately. 
 
2.  The writ of attachment on the East-West Bank Account ending in x508 (that held 

$977,174.75 at the time of attachment) is ORDERED VACATED IN 10 CALENDAR DAYS, 
unless within that time Poseidon presents reliable and credible evidence persuading the Court 
that the vacatur of this writ should be stayed because (a) the delay in the discharge of the cargo 
is through no fault of Poseidon or the Registered Owner, (b) the cargo receivers have started 
formal litigation or arbitration proceedings against the Registered Owner or Poseidon for a 
sum certain in damages, as reflected in an official document or filing, and (c) the Letter of 
Indemnity provided by Aris, either alone or combined with any indemnity provisions in the 
charter party, creates no legal recourse against Aris, nor a means to collect on a later judgment 
against Aris, if Poseidon is found directly or vicariously liable for any damage or loss to the 
cargo in the first instance. 
   
 IT IS SO ORDERED. 
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