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Present:  The Honorable: Steve Kim, United States Magistrate Judge 

 
Attorneys Present for Plaintiff: Attorneys Present for Defendant: 

 
None present None present 

 
Proceedings:   (IN CHAMBERS) ORDER DENYING PLAINTIFF’S 

REQUEST FOR STAY AND VACATING SECOND WRIT OF 
ATTACHMENT  

 
 As detailed in the Court’s November 12, 2021 order vacating one of the two writs 
of attachment previously entered in this admiralty action, Plaintiff Poseidon had to meet 
three conditions to justify any further stay of the Court’s order conditionally vacating the 
second writ.  (ECF 51 at 5).  But Poseidon instead filed an eleventh-hour “response” 
largely repeating the same arguments the Court has already rejected.  Otherwise, the 
response fails to prove that Poseidon bears no responsibility for why the cargo ship has 
(apparently still) not docked at its intended port and discharged the steel cargo.  That 
was the first of the three conditions.  Not only that, but Poseidon effectively concedes 
that it has no documentary support for its assertion—which it has maintained for 
months—that the Registered Owner or Poseidon faces a ripe claim for loss or damage 
from the cargo receiver.  That was the second essential condition.  Thus, it does not 
matter for the third condition that Poseidon continues to contest the scope of the Letter 
of Indemnity provided by Defendant Aris, despite how broadly encompassing the 
contractual indemnity language is on its face.  (ECF 52 at 5).  Nor is it helpful for 
Poseidon to persist in arguing that it has met its prima facie burden to obtain the writs 
in the first place.  (ECF 52 at 2).  That is not in dispute.  The only pertinent issue now is 
whether the writs—properly obtained at first—should still be vacated for equitable 
reasons learned since then.  But instead of addressing that issue head on, Poseidon only 
muddies the waters even more.  

 Start with Poseidon’s position that it needs the attachments to secure collection 
on a judgment it may eventually obtain against Defendant Aris in a downstream 
indemnity action.  (ECF 8 at 4; ECF 26 at 15).  That position has always hinged—and 
continues to turn—on the premise that a cargo receiver is likely to institute legal 
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proceedings against the Registered Owner for loss or damage to the cargo, which in 
turn, would likely lead to a legal dispute between the Registered Owner and Poseidon.  
Only then might Poseidon have a colorable indemnity claim against Aris under their 
charter party agreement.  But while there was reasonable cause to accept that premise 
when Poseidon first sought the attachments—especially since it remained in doubt 
whether or when the cargo ship would reach its intended destination—it cannot be taken 
at face value anymore in the face of Aris’s challenge.  Still, Poseidon insists that the 
Court do just.  But what is Poseidon’s evidence?  Only that one cargo receiver has hired 
an attorney.  (ECF 52-1 at 4; ECF 45-1 at 4).  That is hardly convincing evidence that the 
cargo receivers intend to sue the Registered Owner.  Even if that were a helpful fact, all 
that is known is that the attorney asked Poseidon and Registered Owner’s English 
solicitor why the cargo has not been delivered yet—a question that everyone has been 
asking.  (ECF 45-5 at 2-5).  Worse still, Poseidon admits that it cannot know whether 
there is damage to the cargo until the cargo is discharged from the ship.  (ECF 52 at 4; 
ECF 52-1 at 3).  No doubt true enough.  But how then can Poseidon simultaneously 
claim that it faces a credible threat of litigation from, and ensuing liability to, the cargo 
receivers if it has no clue about actual loss or damage to the cargo?  The only logical 
answer is that it cannot.  Poseidon thus has no choice left but to concede that it can 
provide the Court no objective substantiation for its repeated assertions that there is a 
ripe claim by the cargo receivers against the Registered Owner.  (ECF 52 at 4).  For that 
reason alone, the writs may be vacated.  See Exmar Shipping N.V. v. Polar Shipping, 
S.A., 2008 WL 3992290, at *3 (S.D.N.Y. Aug. 27, 2008) (denying security for indemnity 
claim because the expectation of lawsuit was speculative); J.K. Int'l, Pty., Ltd. v. Agriko 
S.A.S., 2007 WL 485435, at *4 (S.D.N.Y. Feb. 13, 2007) (vacating attachment because 
plaintiff’s statement that vessel owners were “preparing a claim” against it was not 
enough to make its indemnity claim ripe). 

 Consider next Poseidon’s contention that it is not accountable in any way for why 
the steel cargo remains on the ship undischarged.  (ECF 45 at 4).  Most of the objective 
evidence, however, shows the contrary.  On September 3, 2021, the cargo receiver’s 
attorney informed Poseidon’s English solicitor that the Barranquilla port authority 
stated there were several times where the channel draft would have allowed the ship to 
enter the port, but Poseidon and the Registered Owner prevented it based on 
disagreements between the two over bills of lading and payments.  (ECF 45-5 at 2, 5).  
Poseidon’s solicitor thus maintained that draft restrictions still existed and there was 
nothing the Owners could do.  (Id. at 4).  Even when draft restrictions were lifted four 
days later, the Owners still authorized no discharge of the cargo.  (ECF 52 at 5).  
Poseidon also blames Aris for the delay in delivery, claiming that Aris failed to appoint a 
port agent.  (ECF 52 at 3).  But on September 7, 2021, Aris’s asserted port agent, 
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Multiport, emailed the ship’s Master stating that the ship could come to port and that 
Multiport was ready to receive it.  (ECF 46-3 at 2).  The ship’s Master had even been 
sending Multiport regular COVID-19 health reports, suggesting that he viewed 
Multiport as the assigned port agent.  (ECF 46 at 5; ECF 46-4).  The ship’s Master told 
Multiport, however, that he could not dock the ship without instructions from the 
Owners.  (ECF 46-3 at 2).  Finally, on October 22, 2021, Aris confirmed for Poseidon 
that the port agent was (and had always been) Multiport.  (ECF 46-5 at 1-3).  In those 
communications, Aris asked Poseidon again whether the Owners had decided to instruct 
the ship to enter the port so that the cargo could be discharged.  (Id.).  There is no 
evidence that Poseidon ever responded.  Against the weight of that evidence combined, 
Poseidon just asserts—based solely “upon information and belief”—that Multiport 
refuses to act as agent because of its own potential liability to the cargo receivers.  (ECF 
45-1 at 3; ECF 52-1 at 3).  But even if that were true, Poseidon admits that Multiport 
has now obtained letters from cargo receivers “waiving all rights to assert claims against 
them as agents.”  (ECF 52-1 at 3).  Thus, in the final analysis of this evidence, Poseidon 
cannot credibly claim to be the blameless victim in this maritime mishap with no legal 
recourse against Aris unless the writs are maintained. 

 For all these reasons and more as expressed in its prior order, the Court exercises 
its discretion to vacate the second writ of attachment on equitable grounds.  The Court 
sees no valid reason to stay that vacatur any longer.  Poseidon had 10 full calendar days 
to seek a stay since the Court conditionally granted the second vacatur, yet it waited 
until the very day the vacatur was set to go into effect—at 5:05 pm PST no less—to file its 
eleventh-hour request for a stay.  (ECF 52 at 6-7).  Setting aside whether that request 
was even timely, the unexplained delay in its filing alone cuts decidedly against any 
further stay.  See Optimum Shipping & Trading, S.A. v. Prestige Marine Servs. Pte. 
Ltd., 613 F. Supp. 2d 502, 503 (S.D.N.Y. 2009) (irreparable harm is a central inquiry in 
assessing whether to stay vacatur).   

 IT IS THUS ORDERED that the writ of attachment on the East-West Bank 
Account ending in x508 is VACATED immediately.   

 IT IS SO ORDERED. 
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